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[Lorenzo  Snow,  commonly  called  “ Apostle  Snow,”  a rank  in  the  hierarchy 
of  the  Mormon  Church,  was  convicted  and  sentenced  on  three  indictments 
in  the  District  Court  of  Utah  Territory,  for  violating  the  3d  section  of  the 
act  of  Congress  passed  March  22,  1882,  known  as  the  “ Edmunds  act.”  The 
judgments  were  affirmed  by  the  Supreme  Court  of  Utah,  and  the  cases  after- 
wards brought  to  the  Supreme  Court  of  the  United  States,  by  writs  of 
error,  and  there  argued  together.  The  law  undei-  which  Mr.  Snow  was 
indicted  prohibits  cohabitation  “ with  more  than  one  woman.”  The  evi- 
dence in  the  case  showed  that  he  lived  exclusively  with  one  of  his  wives, 
and  had  no  association  with  either  of  the  others  which  would  have  been  in 
any  degree  improper  in  any  other  gentlemen,  but  he  had  acknowledged  them 
all  to  be  his  wives.  The  facts  in  evidence,  and  the  questions  arisiug  on  the 
bills  of  exceptions,  so  far  as  they  were  discussed  by  Mr.  Curtis,  sufficiently 
appear  from  the  following  stenographic  report  of  his  argument.] 


ARGUMENT. 

Once,  mar  it  please  jour  Honors,  and  once  only,  in  the 
course  of  mj  professional  career,  I liaye  been  counsel  in  a 
case  in  which  the  life  of  a human  being  was  at  stake.  This 
was  in  the  days  of  my  youth — 46  years  ago — when  the  en- 
ergies were  full,  when  ambition  was  high,  when  applause  was 
sweet,  and  the  desire  for  success  was  keen.  And  now,  when 
I haye  passed  my  three  score  and  ten,  have  arriyed  at  an  age 
when  we  look  backward  and  not  forward,  when  fame  no  lon- 
ger allures  and  little  is  left  but  duty  to  be  discharged  because 
it  is  duty,  I find  myself  here  engaged  in  a cause  which  is 
directly  to  affect  the  peace,  the  welfare,  the  safety,  the  reli- 
gious constitutional  rights  of  thousands  of  my  fellow  creatures, 
and  may  possibly  draw  into  its  consequences  the  liyes  of 
some  of  them.  Bear  with  me  this  great  responsibility,  at 
least  so  far  as  to  understand  and  appreciate  the  grounds 
of  m}'  apprehension.  Bear  with  me  while  I separate  those 
considerations  and  elements  which  are  fit  to  be  entertained 
by  tliis  Court,  from  those  which  belong  exclusively  to  the 
statesman  and  the  legislator.  No  one  can  be  more  sensible 
than  I am,  that  when  a statute  is  to  be  construed  by  a court, 


it  is  the  meaning  and  intent  of  the  lawgivers  that  is  to  be  as- 
certained. I do  not  need  to  be  told  that  it  is  your  province 
not  to  make  laws,  but  to  interpret  and  apply  them.  Never- 
theless, it  does  happen  under  our  system  of  government,  that 
even  when  there  is  nothing  to  lie  determined  but  the  con- 
struction of  a law,  constitutional  provisions  must  be  taken 
into  consideration  ; and  when  that  is  not  the  case,  it  also 
happens  that  the  time  of  the  enactment  of  the  law,  the  cir- 
cumstances which  led  to  it,  the  public  facts  and  public  equi- 
ties which  surround  it,  each  and  all  are  of  fit  and  proper 
consideration  in  determining  the  meaning  and  application  of 
the  language  of  the  legislature  to  successive  cases  as  they 
arise. 

I am  firmly  convinced,  after  a very  thorough  study  of 
these  cases,  that  both  of  these  inquiries  arise  on  these  rec- 
ords. I am  to  submit  to  you  a constitutional  question  which 
involves  the  religious  liberties  of  these  people  called  Mor- 
mons ; and  it  arises  in  this  way : This  man  was  con- 
victed three  several  times  on  evidence  which  was  precisely 
this  and  no  more,  that  on  a certain  day  he  casually 
introduced  an  acquaintance  of  his  to  two  women,  who 
were  present  in  the  marshal’s  office  when  he  was  under 
arrest,  as  his  “ wives,”  and  that  is  all  there  is  of  his 
language  which  is  in  evidence  in  these  cases.  The  whole 
of  his  other  conduct,  if  you  grasp  all  its  incidents  in 
one  bundle,  resulted  from  moral  and  religious  duties,  as  lie 
estimated  and  believed  his  religious  duties  to  be,  and  this  I 
shall  demonstrate  to  you,  I think,  is  the  precise  question 
here.  Without  a doubt,  it  presents  a constitutional  ques- 
tion, and  a very  grave  one. 

The  first  proposition  to  which  I have  to  ask  your  atten- 
tion is  stated  on  the  22d  page  of  my  brief. 

The  construction  given  by  the  court  below  to  the  3d 

SECTION  OF  THE  ACT  OF  MARCH  22,  1882,  AND  ON  WHICH  THE 
PLAINTIFF  IN  ERROR  WAS  THRICE  CONVICTED,  MAKES  IT  VIOLATE 
THE  FIRST  AMENDMENT  OF  THE  CONSTITUTION,  BECAUSE  IT  MAKES 
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THE  STATUTE  PUNISH  THE  PROFESSION  OF  A RELIGIOUS  BELIEF, 
WHEN,  UNDER  THAT  CONSTRUCTION,  IT  IS  APPLIED  TO  THE  EVI- 
DENCE IN  THE  THREE  CASES  NOW  BEFORE  THE  COURT. 

In  approaching  the  subject  of  religious  liberty,  there  is 
of  course  a great  deal  of  antecedent  history  to  be  taken 
into  account.  I do  not  propose  to  go  over  the  whole  of  it, 
because  most  of  us  here  are  legal  and  historical  scholars. 
You,  Mr.  Chief-Justice,  in  a recent  case,  Reynolds  v.  United 
States,  (98  U.  S.,)  had  occasion  to  develop  the  subject  some- 
what. It  is  necessary  for  me,  on  this  occasion,  to  supple- 
ment what  you  then  said  by  a little  further  development  of 
the  subject ; and,  moreover,  it  is  necessary  for  me  to  show 
what  was  the  religious  persecution  on  which  history  had  set 
the  seal  of  its  condemnation  before  our  Constitution  was 
made.  In  all  the  modern  ages  of  the  world  in  which  reli- 
gious persecution  has  been  carried  on  by  governments,  or  in 
the  name  of  public  authority,  the  Avhole  essence  of  the  atro- 
cious wrong  has  been  this — power  has  said  to  the  weak  : 
“ Renounce  your  religious  opinions,  recant  your  religious 
beliefs,  or  die,  or  go  to  prison.”  This  was  what  was  said  by 
Phillip  II  and  the  Inquisition  to  the  whole  anti-Catholic 
party  in  his  dominions.  This  was  what  was  said  by  Bloody 
Mary,  of  England,  when  she  burnt  her  Protestant  subjects 
at  the  stake.  This  was  what  was  said  in  the  persecution 
in  Northern  Italy  in  the  seventeenth  century,  to  the  subjects 
of  the  Duke  of  Savoy,  when  the  great  Protector  of  the 
Commonwealth  of  England  signified  that  if  that  persecution 
did  not  cease  the  English  guns  should  be  heard  in  the  Vatican. 
This,  too,  was  what  was  said  (with  inexpressible  grief  and 
shame  I advert  to  it)  by  my  Puritan  ancestors  of  Massachu- 
setts when  they  hanged  Quakers.  This  is  what  I am  to  show 
will  be  said  by  this  Edmunds  act  to  the  Mormons  of  Utah,  if 
it  is  to  be  construed  and  applied  here  as  it  was  construed  and 
applied  by  the  territorial  judges.  If  I fail  in  showing  this,  I 
shall  fail  in  this  branch  of  my  argument.  If  I succeed  in 
showing  it,  these  judgments  will  be  reversed. 
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I pass  to  the  more  immediate  threshold  of  the  constitu- 
tional question.  But  before  I cross  it  I must  advert  again  to 
the  two  religious  persecutions  which  stand  nearest  in  time 
to  the  establishment  of  our  Constitution.  I have  alluded  to 
the  persecution  in  northern  Italy  which  Cromwell  checked. 
It  was  while  that  persecution  was  going  on  that  Milton 
penned  that  grand  sonnet  which  rang  like  a trumpet  through 
Christendom  : 

Avenge,  oh,  Lord  ! thy  slaughtered  saints,  whose  bones 

Lie  scattered  on  the  Alpine  mountains  cold. 

It  was  Milton,  too,  who,  as  Latin  Secretary  to  the  Pro- 
tector’s government,  wrote  the  despatches  which  threw  the 
shield  of  England  over  nearlv  all  the  Protestants  of  the 
Continent ; a protection  which  they  did  not  lose  until  Charles 
II  basely  sold  himself  to  the  French  king  for  gold.  That 
protection  was  not  again  afforded  to  them  until  William  of 
Orange  lifted  the  crown  of  England  out  of  the  degradation 
into  which  it  had  fallen  when  it  was  worn  by  his  uncles. 

What  the  poet  said  about  the  poor  peasants  of  the  Alps 
is  what  some  future  Milton  may  have  to  say  if  we  do  not 
find  some  better  way  out  of  this  sad  problem  in  Utah  than 
any  that  we  have  yet  tried.  For,  if  the  barriers  of  the  Con- 
stitution are  to  be  disregarded,  we  may  soon  hear  that 
the  blood  of  these  people  is  demanded.  We  may  take  warn- 
ing from  the  spirit  of  violence  that  prevails  everywhere. 
Everywhere  those  who  are  disliked  for  any  cause  are 
made  the  victims  of  popular  rage.  At  this  moment  a bill  is 
passing  through  Congress  to  indemnify  certain  Chinese  for 
outrages  committed  upon  them  by  mobs.  The  Mormons  will 
suffer  anything  rather  than  have  their  religious  convictions 
forced  out  of  them  by  persecution  ; and  this  is  what  is  now 
tried  by  the  machinery  of  the  criminal  law  as  it  is  adminis- 
tered in  that  Territory.  They  will  obey  the  law  when  they 
can  learn  what  it  requires  of  them  ; and  whatever  is  done  to 
them,  they  will  not  be  driven  into  rebellion,  much  as  some 
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of  tlieir  enemies  might  like  to  have  them,  for  they  hold  the 
doctrine  of  non-resistance  by  physical  force  as  a part  of  their 
religions  creed.  They  will  use  no  violence,  but  they  may  be 
made  the  victims  of  violence. 

The  persecution  which  Milton  denounced,  and  which  Crom- 
well stayed,  occurred  just  three  years  before  the  persecution 
of  the  Quakers  in  Massachusetts.  The  most  accurate  ac- 
count of  the  Quaker  persecution  is  to  be  found  in  Palfrey’s 
History  of  New  -England.  It  transpired  one  hundred  and 
twenty-seven  years  before  the  Constitution  of  the  United 
States  was  adopted.* 

*The  persecution  of  the  Quakers  in  Massachusetts  occurred  in  1658-59. 
The  following  account  of  the  executions  is  to  be  fouud  in  Palfrey’s  History 
of  New  England,  vol.  ii,  pp.  11-14  : 

“ For  a little  time  there  seemed  reason  to  hope  that  the  law  would  do  its 
office  without  harm  to  any  one.  The  first  six  Quakers  who  were  banished 
after  its  enactment  went  away  and  returned  no  more.  But  William  Robinson 
heard  of  it  in  Rhode  Island,  and  Marmaduke  Stevenson  in  Barbadoes ; 
and  they  judged  themselves  to  be  commissioned  to  put  it  to  the  proof. 
They  came  to  Boston,  and  were  joined  there  by  Mary  Dyer,  from  Newport,  and 
Nicholas  Davis,  from  Barnstable.  The  four  were  arraigned  and  received 
sentence  of  banishment,  with  the  addition  that  they  would  suffer  death  if 
they  came  back. 

“ Nicholas  Davis  and  Mary  Dyer  found  freedom  to  depart ; * * * but  the 

other  two  were  constrained  in  the  love  and  power  of  the  Lord  not  to  depart, 
but  to  stay  in  the  jurisdiction,  and  to  try  the  bloody  law  with  death.’  After 
four  or  five  weeks  they  returned  to  Boston,  and  were  again  joined  there  by 
Dyer,  who  had  again  reconsidered  her  duty.  Brought  to  trial  under  the 
recent  statute,  they  were  all  three  sentenced  to  be  hanged  on  the  eighth  day 
following  Precautions  were  taken  against  a popular  outbreak,  for  there 
was  a general  disgust  at  what  was  going  on.  A hundred  pikemen  and  mus- 
keteers were  detailed  to  guard  the  convicts  to  execution.  A strong  night 
watch  was  set,  and  sentries  were  posted  in  and  around  the  town. 

“At  this  point,  without  doubt,  if  not  before,  the  government  should  have 
paused  and  retraced  its  steps.  It  would  have  had  to  acknowledge  itself 
beaten ; but  this  it  could  afford  to  do,  and  this  it  was  obliged  to  do  at  last. 
Perhaps  each  party  had  continued  to  hope  that  the  other  would  relent  when 
the  terrible  gallows  should  be  reared.  But  so  it  was  not  to  be.  The  con- 
test of  will  was  to  last  longer.  Whatever  the  rulers  of  Massachusetts  in 
those  days  promised  or  threatened,  that  it  was  their  practice  to  do.  On  the 
other  hand,  if  they  presumed  that  their  antagonists  were  susceptible  of  fear, 
the  supposition  was  a mistake.  On  the  appointed  day,  the  prisoners,  sur- 
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The  distinction  between  the  case  of  Cannon  v.  The  United 
States  (116  U.  S.,  55)  and  the  three  cases  of  Snow  v.  The 
United  States  is  broad  and  clear. 

Treating  the  three  present  cases  as  one,  for  the  purposes 
of  the  argument,  because,  with  reference  to  the  constitutional 
question,  all  the  evidence  that  needs  to  be  considered  was  the 
same  in  all  of  them,  I shall  contend  that  the  evidence  on  which 
Snow  was  convicted  under  an  erroneous  construction  of  the 
statute  makes  the  conviction  and  sentence  violate  the  free  exer- 
cise of  religion  guaranteed  by  the  1st  amendment  of  the  Con- 
stitution. 

In  Cannon’s1  case  unlawful  cohabitation  was  held  to  con- 
sist in  a man’s  living  in  the  same  house  with  two  women,  eat- 

ronnded  by  the  guard,  went  from  the  gaol  in  Queen  (Court)  Street  to  Boston 
Common,  hand  in  hand,  Mary  Dyer  walking  between  the  other  two.  The 
men  were  hanged,  and  their  bodies  were  buried  beneath  the  gallows.  Dyer, 
who  had  stood  during  the  execution  with  a halter  about  her  neck,  was  now 
told  that  she  was  dismissed  to  the  care  of  her  son,  who  had  come  from  Rhode 
Island  to  intercede  for  her.  Her  courage  had  not  yet  reached  the  height  to 
which  it  aspired.  She  accepted  the  deliverance,  and  was  led  out  of  the 
jurisdiction. 

“ The  undaunted  deportment  of  the  sufferers  increased  the  wildspread  re- 
sentment against  the  law  which  had  condemned  them ; and  the  Court  found  it 
necessary  to  justify  itself  in  two  other  ‘ declarations,’  sent  abroad,  the  one  in 
print,  the  other  in  a circular -letter,  from  the  secretary  to  the  towns.  Dyer 
was  not  satisfied  with  herself,  and  in  the  following  spring,  after  some  aim- 
less wanderings,  she  again  came  to  Boston,  and  was  again  brought  to  trial, 
and  doomed  to  die.  At  the  gallows  once  more  the  offer  was  renewed  to  her 
of  release  if  she  would  promise  thenceforward  to  keep  out  of  Massachusetts. 
But  she  rejected  it,  and  met  her  fate  with  brave  determination.  ‘ In  obe- 
dience to  the  will  of  the  Lord  I came,’  she  said,  ‘ and  in  His  will  I abide 
faithful  to  the  death.’ 

“With  an  inconsistency  which  shows  the  repugnance  felt  by  the  magistrate 
to  execute  the  hard  law,  it  was  left  inoperative  in  some  cases  of  manifest  vio- 
lation. But  it  had  one  more  victim.  William  Leddra  returned  from  banish- 
ment, and  was  apprehended  and  brought  to  trial.  An  offer  of  liberation  was 
made  to  him  if  he  would  engage  to  go  to  England.  But  he  rejected  it,  say- 
ing that  he  had  no  business  there.  He  was  condemned  and  executed.  ‘ All 
that  will  be  Christ’s  disciples,’  he  said  at  the  foot  of  the  ladder,  ‘ must  take 
up  the  Cross.’  The  last  words  he  was  heard  to  utter  were  those  of  the  mar- 
tyr Stephen,  ‘ Lord  Jesus,  receive  my  spirit.’  ” 
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ing  at  their  respective  tables  one-tliird  of  the  time  or  there- 
abouts, and  holding  them  out  to  the  world,  by  his 
language  or  conduct,  or  both,  as  his  wives,  without  occu- 
pying the  same  bed  with  either  of  them,  or  sleeping  in 
the  same  room,  or  having  sexual  intercourse  with  either 
of  them.  No  constitutional  question  arose  in  that  case 
because  there  was  no  language  proved  to  have  been  used 
by  Cannon,  in  speaking  of  either  of  the  two  women  as  his 
wife,  which  required  to  be  put  to  the  jury  to  find  whether 
he  used  the  ternji  “ wife  ” as  indicating  a spiritual  and  reli- 
gious relation,  or  used  it  to  signify  a claim  of  right  to  continue 
a carnal  relation  with  both  of  them  notwithstanding  the 
prohibition  of  the  statute.  But,  in  Snow’s  case,  the  only 
evidence  of  his  language  consisted  in  proof  that  he  spoke  of 
two  women  as  his  “ wives,”  under  circumstances  which 
called  for  a distinct  instruction  to  the  jury  to  find  in  what 
sense  and  with  what  intent  he  used  that  language.  If  he 
spoke  of  the  women  as  his  “ wives,”  meaning  that  by  the  reli- 
gious law  of  his  church  he  was  bound  to  them  in  a spiritual 
and  religious  tie  that  did  not  necessarily  signify  the  enjoyment 
of  a carnal  relation,  but  was  a mere  expression  of  his  religious 
belief,  he  coidd  not  be  convicted  of  unlawful  cohabitation 
by  his  language , or  by  the  use  of  Ids  language  as  part  of  the 
evidence  of  guilt,  without  violating  his  rights  of  conscience. 
On  the  other  hand,  if  he  spoke  of  the  women  as  his  “ wives,” 
in  a sense  of  a claim  of  right  to  maintain  a carnal  relation 
with  them,  or  to  dwell  with  both  of  them,  notwithstanding 
the  prohibition  of  the  statute,  the  evidence  of  his  language 
might  go  to  the  jury,  along  with  the  other  facts  proved,  with- 
out violating  his  religious  freedom  ; and  if  the  whole  evi- 
dence, taken  together,  had  a reasonable  tendency  to  show 
unlawful  cohabitation,  under  a proper  definition  of  that 
offence,  he  could  have  been  convicted  without  a violation  of 
his  religious  freedom.  The  imperative  necessity,  therefore, 
for  a careful  instruction  to  the  jury  to  find  in  what  sense  and 
with  what  intent  he  used  the  word  “ wife,”  or  “ wives,”  which 
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instruction  was  not  given,  and  was  refused,  is  perfectly 
apparent. 

The  Chief- Justice  : Was  there  a request  of  that  kind  ? 

Mr.  Curtis  : I am  going  to  show  presently  what  the  request 
was,  and  I say  that  it  covers  the  whole  ground. 

The  sole  proof  of  Mr.  Snow’s  language  consists  in  the  fact 
that  when  under  arrest,  and  in  the  marshal’s  office,  he  intro- 
duced Harriet  and  Sarah  as  his  “ wives  ” to  Mr.  Peery,  an 
acquaintance  of  his  and  a brother  Mormon,  just  previous  to 
the  examination  before  the  U.  S.  commissioner.  His  words 
were  : “ Mr.  Peery,  or  Brother  Peery,  this  is  my  wife  Har- 
riet ; Mr.  Peery,  or  Brother  Peery,  this  is  my  wife  Sarah.” 
(Testimony  of  Franklin  N.  Snow,  record  in  case  No. 
1278,  p.  16.)  . 

The  extreme  importance  of  having  it  ascertained  by  the 
jury  in  what  sense,  and  with  what  intent,  he  spoke  of  these 
two  women  as  his  “ wives  ’’  is  apparent  from  the  testimony 
of  the  women  who  were  made  compulsory  witnesses  for  the 
prosecution. 

Thus , Mary  Snow , speaking  of  Mr.  Snow’s  occasional  visits 
to  her,  said,  in  answer  to  a question  put  by  the  prosecution  : 
“ In  these  visits,  and  in  all  our  intercourse,  we  recognized 
each  other  as  husband  and  wife  just  as  much  to-day  as  ever.” 
What  did  she  mean  ? She  was  married  in  1857.  In  a pre- 
vious part  of  her  evidence  she  testified  that  “ there  is  a great 
deal  of  difference  between  our  relations  the  past  year  and 
eleven  years  ago.”  Yet  she  considers  herself  as  his  wife  to- 
day just  as  much  as  ever,  although  she  lives  entirely  by  her- 
self, in  her  oavu  house,  and  he  has  merely  called  on  her  as  a 
friend.  She  could  have  meant  only  that  spiritual  and  reli- 
gious tie  which,  according  to  her  and  his  belief,  is  created  by 
one  of  their  marriages  according  to  the  law  of  their  church, 
and  may  be  wholly  distinct  from  any  carnal  relation  or  any 
cohabitation,  although  they  hold  that  it  sanctifies  the  carnal 
relation. 

Eleanor  Snow.  Married  35  years  ago  in  Nauvoo  ; resides 
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in  lier  own  house  ; lived  in  company  with  Harriet  and  Sarah. 
Mr.  Snow  lives  across  the  block,  and  has  lived  there  about 
four  years ; in  1885  Mr.  Snow  called  on  her  for  a few  min- 
utes two  or  three  times ; she  says  “ I guess  I recognized  him  as 
my  husband  and  he  me  as  a wife  during  1885.”  She  could  not 
have  meant  a recognition  of  any  other  than  the  spiritual  and 
religious  tie. 

Sarah  Snow.  Married  nearly  forty  years  ; has  lived  for 
nearly  thirty  years  at  the  old  homestead  on  Main  street ; 
from  the  time  she  was  married  until  about  ten  years  ago 
she  lived  with  him,  but  lias  since  had  a place  by  herself ; 
“ he  has  not  introduced  me  as  his  wife  for  the  last  ten  years, 
as  I can  remember,  but  there  has  been  no  less  the  relation 
of  husband  and  wife  she  must  have  meant  the  spiritual  and 
religious  relation. 

Minnie  Snow.  She  is  the  wife  with  whom  he  has  lived 
exclusively  for  four  years  in  the  full  sense  of  cohabitation. 
She  says  : “ I know  all  the  other  ladies  who  have  testified, 
they  are  his  wives  she,  too,  could  only  have  meant  “ wives  ” 
according  to  their  religious  belief.  She  testifies,  again,  “ he 
has  not,  to  my  knowledge,  publicly  claimed  these  other 
women  as  his  wives ; he  has  never  spoken  to  me  of  them  as 
his  wives,  to  my  knowledge  ; certainly  they  are  his  wives, 
and  it  was  so  understood  in  the  family  during  the  past  year.” 

This  testimony  is  in  the  record  of  case  1278.  In  the  case 
No.  1279,  the  following  is  found  on  page  14  : 

Eleanor  Snow.  “ According  to  my  religion  I was  a mar- 
ried woman  in  1884,  and  my  husband  was  Lorenzo  Snow, 
and  I never  was  divorced  from  him.  * * * According 

to  my  religion  I recognized  Mr.  Snow  as  my  husband  in 
1884.”  By  no  possibility  could  she  have  meant  anything 
but  the  relation  of  husband  and  wife  according  to  their  reli- 
gion. (See  also  the  question  put  to  her  by  the  court  and  her 
answer,  page  15.) 

Mary  Snow.  “ According  to  my  religious  belief  \ am  mar- 
ried, and  was  married  to  defendant  in  1857,  and  have  had  no 


divorce,”  i.e.,  no  divorce  according  to  tlie  law  and  custom  of 
their  church. 

It  is  of  the  utmost  importance,  therefore,  for  this  Court  to 
know  what  the  religious  belief  of  these  people  is,  and  what 
authorizes  the  Court  to  use  the  ordinary  means  of  judicial 
knowledge. 

The  7th  section  of  the  act  of  March  22, 1882,  speaks  of  biga- 
mous or  polygamous  marriages  known  as  Mormon  marriages, 
in  cases  in  which  such  marriages  have  been  solemnized  ac- 
cording to  the  ceremonies  of  the  Mormon  sect. 

This  opens  all  the  ordinary  sources  of  judicial  knowledge 
respecting  the  marriages  of  the  sect  referred  to,  and  allows 
me  to  read  from  the  book  that  is  accepted  by  them  as  the 
authorized  statement  of  the  law  of  their  church. 

Moreover,  there  is  testimony  in  one  of  these  records  which 
distinctly  explains  what  a Mormon  marriage  is.  It  is  the  tes- 
timony of  Harriet  Snow,  who  was  married  to  the  defendant 
forty  years  ago,  and  it  is  to  be  found  in  the  Record  in  case 
Ho.  1279,  pp.  12,  13,  which  was  the  second  case  tried. 

And  here  I will  say  that  for  simple  pathos,  for  dignity,  for 
clearness  of  ideas  and  of  expression,  I have  never  seen  any 
piece  of  human  testimony  that  is  to  be  compared  with  the 
evidence  of  this  Mormon  matron,  put  on  the  witness-stand 
by  a public  prosecutor  to  convict  her  husband  of  a crime. 
She  has  been  examined  by  the  District  Attorney,  and  is  now 
under  cross-examination  for  the  defence.  I will  read  : 

“ I was  married  to  Lorenzo  Snow  in  Nauvoo  in  1846,  and  have  never  been 
divorced.  He  was  not  my  husband  in  1884,  according  to  the  general  term  of 
husband.  He  did  not  live  with  me  as  a wife.  He  had  arranged  for  my  sup- 
port, and  I drew  it  as  common.  In  1884  I looked  upon  him  as  my  compan- 
ion, the  husband  of  my  youth.  In  1884  the  marriage  relation  did  not  con- 
tinue, as  it  was  in  my  yoixng  days.  I w’as  an  old  lady  in  1884.” 

Now  she  is  apparently  addressing  herself  to  the  judge  and 
jury,  because  the  counsel  for  the  defence  was  of  her  own 
faith  : 

‘ 1 I call  myself  a married  lady.  I was  sealed  to  the  defendant  for  time  and 
eternity.  When  a lady  gets  so  that  she  cannot  bear  children,  then  she  is  re- 
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leased  from  some  of  her  duties  as  a wife.  I mean  that  he  is  my  companion, 
but  not  husband.  In  1884  I lived  in  my  own  house.” 

Slie  puts  into  eleven  words  the  whole  of  their  doctrine  on 
the  subject  of  the  marriage  relation. 

“ I was  sealed  to  the  defendant  for  time  and  for  eternity.” 
There  is  the  whole  doctrine.  “ When  a lady  gets  so  that  she 
cannot  bear  children,  then  she  is  released  from  some  of  her 
duties  as  a wife.  I mean  that  he  is  my  companion  but  not 
husband.” 

The  Mormon  faith  on  the  subject  of  plural  marriage  is  to 
be  found  in  the  Book  of  Doctrine  and  Covenants,  a copy  of 
which  I have  caused  to  be  placed  in  the  Congressional 
Library,  and  that  copy  is  precisely  like  the  one  I hold  in  my 
hand.  The  subject  is  found  at  section  132,  clauses  1 to  7, 
48,  61  to  63.  I will  read  the  title  page — “ The  Doctrine 
and  Covenants  of  the  Church  of  Jesus  Christ  of  Latter-Day 
Saints,  containing  the  Revelations  given  to  Joseph  Smith, 
Jr.,  the  Prophet,  for  the  Building  up  of  the  Kingdom  of  God 
in  the  Last  Days.  Second  Electrotype  edition,  published  at 
Liverpool,  in  1882.” 

The  whole  Christian  world  scorns  the  idea  of  a subsequent 
and  supplemental  revelation.  But  the  question  is  not  what 
we  believe.  It  is  not  what  we  can  receive.  It  is  what  these 
people  believe,  have  believed,  and  hold  with  perfect  tenacity 
and  sincerity  of  conviction,  and  have  lived  by  and  died  by. 
The  doctrine,  the  philosophy,  and  the  right  of  religious 
liberty  in  this  country,  are  imbedded  in  our  fundamental 
law,  and  we  have  not  yet  reached  a state  of  things  in  which 
an  expression  of  belief,  or  any  conduct  which  is  not  in  and 
of  itself  injurious  to  society,  or  so  declared  by  the  legislative 
authority  ; we  have  not  yet  reached  a condition  of  things  in 
which  belief,  when  so  held,  and  so  professed,  and  carried  out 
in  innocent  conduct,  is  to  be  touched  by  the  hand  of  crimi- 
nal law.  And  here,  may  it  please  your  honors,  I beg  to  be 
explicitly  and  carefully  understood.  I have  asked  for  this 
variation  in  the  order  of  addressing  the  Court,  not  only  in 
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order  that  your  honors  may  know  exactly  what  I do  not  and 
what  I do  contend  for,  but  in  order  that  the  counsel  for  the 
Government  may  have  no  reason  for  misapprehending  me. 
Of  course  I do  not  stand  here  to  contend  that  a man’s  reli- 
gious belief  operates  to  prevent  the  legislative  power  from 
prohibiting  conduct  which  that  power  deems  injurious  to  the 
welfare  of  society.  The  Mormons  once  made  that  conten- 
tion, at  least  up  to  a certain  point;  but  I am  not  asked  to 
make  that  contention  now,  and  I could  not  make  it  if  I were. 
Beyond  a doubt  the  legislative  power,  where  it  has  a full 
legislative  authority  over  any  community,  may  punish  overt 
acts,  may  define  such  and  such  conduct  to  be  malum  pro- 
hibitum, and  the  man  who  continues  that  conduct  must  be 
punished  if  he  is  convicted  ; 'but  with  all  that,  and  notwith- 
standing all  that,  when  there  is  clear  evidence  before  this 
Court  that  the  statute  has  been  so  construed  and  so  applied 
to  a state  of  facts,  by  an  inferior  court,  that  conviction  and 
punishment  have  been  reached,  and  could  only  be  reached, 
by  trenching  on  the  rights  of  conscience,  then  the  person 
cannot  be  touched. 

The  section  to  which  I refer  in  this  book,  is  entitled, 
“ Revelation  on  the  Eternity  of  the  Marriage  Covenant,  in- 
cluding Plurality  of  Wives.  Given  through  Joseph  Smith, 
in  Nauvoo,  Hancock  County,  Illinois,  July  12th,  1843.” 

1.  Verily,  tlius  saitli  the  Lord  unto  you,  my  servant  Joseph,  that  inas- 
much as  you  have  inquired  of  my  hand,  to  know  and  understand  wherein  I, 
the  Lord,  justified  my  servants  Abraham,  Isaac,  and  Jacob  ; as  also  Moses, 
David,  and  Solomon,  my  servants,  as  touching  the  principle  and  doctrine 
of  their  having  many  wives  and  concubines  : 

2.  Behold ! and  lo,  I am  the  Lord  thy  God,  and  will  answer  thee  as  touch- 
ing this  matter  : 

3.  Therefore,  prepare  thy  heart  to  receive  and  obey  the  instructions  which 
I am  about  to  give  unto  you ; for  all  those  who  have  this  law  revealed  unto 
them  must  obey  the  same. 

4.  For  behold  ! I reveal  unto  you  a new  and  an  everlasting  covenant ; and 
if  ye  abide  not  that  covenant,  then  are  ye  damned , for  no  one  can  reject 
this  covenant  and  be  permitted  to  enter  into  my  glory ; 

5.  For  all  who  will  have  a blessing  at  my  hands,  shall  abide  the  law  which 
was  appointed  for  that  blessing  and  the  conditions  thereof,  as  were  instituted 
from  before  the  foundation  of  the  world : 
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It  must  be  explained  here  that  there  is  in  the  hierarchy  of 
this  sect,  a number  of  different  orders  of  priesthood.  In  one 
sense,  every  man  is  a priest,  and  the  law  as  it  is  laid  down 
is  this  : 

61.  And  again,  as  pertaining  to  the  law  of  the  Priesthood  : If  any  man  es- 
pouse a virgin,  and  desire  to  espouse  another,  and  the  first  give  her  consent  ; 
and  if  he  espouse  the  second,  and  they  are  virgins,  and  have  vowed  to 
no  other  man,  then  is  he  justified ; he  cannot  commit  adultery,  for  they 
are  given  unto  him  ; for  he  cannot  commit  adultery  with  that  that  belongeth 
unto  him  and  to  no  one  else ; 

62.  And  if  he  have  ten  virgins  given  unto  him  by  this  law,  he  cannot 
commit  adultery,  for  they  belong  to  him,  and  they  are  given  unto  him,  there- 
fore is  he  justified. 

63.  But  if  one  or  either  of  the  ten  virgins,  after  she  is  espoused,  shall  be 
with  another  man  ; she  has  committed  adultery,  and  shall  be  destroyed  ; for 
they  are  given  unto  him  to  multiply  and  replenish  the  earth,  according  to  my 
commandment,  and  to  fulfil  the  promise  which  was  given  by  my  Father  before 
the  foundation  of  the  world  ; and  for  their  exaltation  in  the  eternal  world, 
that  they  may  bear  the  souls  of  men  ; for  herein  is  the  work  of  my  Father 
continued,  that  he  may  be  glorified. 

Mr.  Justice  Field  : Is  that  the  book  known  as  the  Mor- 
mon Bible  ? 

Mr.  Curtis  : No,  it  is  not. 

Mr.  Richards  : What  we  call  the  Book  of  Mormon  is 
sometimes  called  the  Mormon  Bible. 

Mr.  Curtis  : This  book  which  I have  in  my  hand  is  the 
recognized  embodiment  of  the  law  of  their  church. 

Justice  Field  : Does  that  contain  what  is  supposed  to 
have  been  found  on  steel  plates  ? 

Mr.  Richards  : No,  your  Honor,  but  the  Book  of  Mormon 
does. 

Chief- Justice  : This  is  a supposed  subsequent  revela- 
tion, is  it  not  ? 

Mr.  Richards  : This  book  contains  the  revelations  received 
by  Joseph  Smith.  The  Book  of  Mormon  was  translated  by 
him  from  the  plates  referred  to,  which  were  gold,  and  is  a 
history  of  the  ancient  inhabitants  of  this  continent. 

Mr.  Curtis  : Here  we  are  with  all  our  civilization  around 
us,  and  all  our  sentiments  and  feelings  on  the  subject  of  the 
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marriage  relation,  almost  incapacitated  from  understanding 
how  there  can  be  purity,  womanly  virtue,  dignity  of  life,  re- 
finement and  cultivation,  domestic  harmony,  among  educated 
people,  maintaining  this  relation,  in  which  several  women 
stand  as  the  wives  of  one  husband.  But  whether  we  have  to 
act  upon  this  subject  as  legislators,  or  as  judges,  or  as  phi- 
lanthropists, or  as  patriots,  or  as  citizens,  we  can  do  no  good, 
we  can  accomplish  nothing  but  pain  and  misery  for  others, 
and  mortification  and  baffled  hopes  and  disappointed  effort's 
for  ourselves,  unless  we  can  rise  to  that  condition  of  mind 
which  enables  us  to  stand  in  the  inner  circle  of  their  feelings 
and  convictions,  and  so  far  to  treat  them  as  our  equals — 
equals  before  the  law,  equals  before  the  God  who  made  us 
all.  Without  doing  so,  we  can  never  expect  the  Mormon 
women  to  meet  us  half  way,  or  to  meet  us  at  all. 

There  is  a gross  error  that  is  standing  in  the  way  of  all 
efforts  of  the  Christian  world,  by  whomsoever  attempted, 
to  reach  this,  which  is  accounted  so  great  an  evil.  We 
cannot,  unless  we  meet  the  Mormon  women  of  Utah  half 
way,  and  recognize  who  and  what  they  are,  we  cannot  ac- 
complish anything  useful.  It  is  unphilosophical,  it  is  ab- 
surd, it  is  dangerous  to  deal  with  the  subject  in  any  other  way. 
The  idea  of  treating  these  women,  many  of  them  women  of 
New  England  birth,  people,  at  least,  of  intelligence,  edu- 
cated in  the  public  and  private  schools  of  our  older  States, 
as  if  they  were  a set  of  degraded  beings,  wearing  a yoke  un- 
der which  they  bend,  and  from  which  it  is  our  duty  to 
emancipate  them  by  any  and  every  means — including  strained 
constructions  of  the  criminal  law — if  we  do  not  lav  aside 
this  idea  we  can  never  do  anything  successfully  with  this, 
terrible  problem. 

The  whole  evidence,  taken  together,  consisted  of  the  word 
“ wives,”  as  imed  by  Mr.  Snow,  and  the  proof  of  his  visits 
to  the  houses  inhabited  by  some  of  them,  besides  Minnie, 
with  whom  he  dwelt  exclusively  in  a house  which  she  and 
her  children  alone  inhabited. 
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In  the  case  first  tried,  (Record  1278,)  the  conviction 
rested  on  this  evidence,  as  applied  to  the  case  of  Sarah , 
who  was  held  by  the  appellate  court  to  be  the  lawful  wife. 
Cohabitation  with  her  was  held  by  the  Chief- Justice  of  the 
court  below,  in  his  opinion,  to  be  established  by  a presump- 
tion of  matrimonial  cohabitation,  and  by  inferences  from  the 
facts.  As  cohabitation  in  every  sense  with  Minnie  was  ad- 
mitted by  the  defendant,  the  general  verdict  of  “ guilty  as 
charged  in  the  indictment  ” fixes  the  unlawful  cohabitation 
in  this  case  as  cohabitation  with  Sarah  and  Minnie.  In  this 
all  the  judges  below  concurred. 

This  covered  the  period  from  January  1,  1885,  to  Decem- 
ber 1,  1885 — eleven  months.  There  was  evidence  in  this 
very  case  which  should  have  admonished  the  trial  judge  of 
the  nature  of  the  relation  of  husband  and  wife  claimed  by 
these  persons. 

I have  referred  in  the  brief,  but  will  not  now  read  it,  to 
the  evidence  of  four  witnesses,  which  is  very  important  if 
your  honors  will  please  to  look  at  it.  It  is  the  evidence  of 
Harriet,  Mary,  Eleanor,  and  Sarah,  in  Record  1278,  pp.  8, 
10,  11,  and  12. 

All  this  evidence  gave  to  the  trial  judge  the  most  pointed 
notice  that  here  he  was  dealing  with  the  term  “ wife  ” or 
“ wives,”  in  a sense  that  might;  when  spoken  by  Mr.  Snow, 
comprehend  nothing  but  a religious  doctrine  and  a religious 
belief. 

It  was  his  plain  duty,  sua  sponte,  to  put  it  to  the  jury  to 
find  in  what  sense  Mr.  Snow  introduced  Mr.  Peery  to  Harriet 
and  Sarah  as  his  “ wives.” 

He  was  asked  to  charge  so  that  the  jury  would  not  be 
misled. 

The  5th  prayer  is  the  one  I now  present  to  your  honors’ 
attention  ; and  in  it,  I say,  is  included  a request,  a necessary 
request,  an  indispensable  part  of  the  charge,  without  which 
justice  could  not  be  done. 

Fifth  Request.  “ Having  more  than  one  wife  and  claim- 
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ing  and  introducing  more  than  one  woman  as  wives  do  not 
constitute  the  offence  charged.  You  must  find,  to  justify  a 
conviction,  that  he  has  lived  with  more  than  one  within  the 
time  stated  in  the  indictment.” 

Instead  of  giving  this  instruction,  he  throws  into  the  scale 
the  term  “ wife,”  used  by  Mr.  Snow,  along  with  the  other 
evidence  about  visiting,  etc.,  and  tells  the  jury  that  from  all 
this  farrago  they  may  infer  unlawful  cohabitation  with  two 
or  more  women ! 

The  next  case  tried  was  that  in  Record  1279,  the  indict- 
ment covering  the  whole  of  the  year  1884. 

Here  the  conviction  rested  on  cohabitation  with  Adeline 
and  Minnie. 

Here  Adeline  is  taken  as  the  lawful  wife,  and  Minnie  as 
the  unlawful  wife,  in  1884,  whereas  Sarah  was  held  to  have 
been  the  lawful  wife  in  the  first  trial,  which  related  to 
eleven  months  of  1885. 

I will  now  briefly  apply  the  constitutional  principles,  for 
which  I contend,  to  the  facts  of  Mr.  Snow’s  conduct. 

I surrender  to  the  just  judgment  of  this  Court  all  that  part 
of  his  conduct  which  may  by  any  fair  interpretation  of  the 
statute  be  considered  as  cohabitation  with  Sarah  and  Min- 
nie, or  with  Adeline  and  Minnie. 

But  there  is  another  aspect  of  his  conduct.  Standing  here, 
as  I do,  on  his  absolute  constitutional  right  to  the  free  exer- 
cise of  his  religion,  I ask  you  to  see  that  his  conduct  con- 
sists of — 

1.  A declaration , in  which  he  used  the  word  “ wife,”  in 
speaking  of  Harriet,  and  Sarah.  He  could  have  meant  noth- 
ing but  the  spiritual  and  religious  relation. 

2.  Association  and  acts  of  a kind  that  could  not  have  been 
dictated  by  anything  but  a religious  obligation  and  duty. 

These  acts  were  every  one  innocent  and  meritorious. 

They  were  not  done  in  the  assertion  of  any  right  of  cohab- 
itation. 

He  had  a perfect  right  to  do  them. 
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Tliej  have  not  tlie  smallest  tendency  to  prove  cohabitation. 

There  was  no  cohabitation  with  either  Sarah  or  Adeline. 

It  is  only  by  strained,  distorted,  and  artificial  constructions 
of  this  word  “ cohabitation,”  that  these  acts  can  be  reached 
and  condemned. 

IV  hat  were  they  ? 

Visiting  at  rare  intervals. 

Supporting. 

Driving  out  in  a carriage  with  one  or  more  of  them. 

Attention  to  a sick  child. 

A festivity  on  his  birthday  in  the  place  of  their  public 
worship. 

Xow  look  at  his  religious  belief — his  and  theirs. 

The  relationship  evinced  by  his  conduct  is  purely  and  ex- 
clusively moral  and  religious. 

What  “ flaunting  in  the  face  of  the  world  of  the  ostenta- 
tion and  opportunities  of  a bigamous  household  ” is  there 
here  ? 

What  did  your  honors  mean  by  that  language  ? 

Does  it  apply  to  these  acts  ? 

What  is  a bigamous  household  ? 

Do  you  mean  that  there  is  a household  where  the  parties 
do  not  live  in  the  same  house  ? 

Do  you  mean  that  there  is  a household  when  they  live  one, 
five,  ten  miles  apart  ? 

Remember,  I pray  you,  that  here,  in  one  case,  Sarah  lives 
in  one  house  and  Minnie  in  another.  That  in  another  case 
Adeline  lives  in  one  house  and  Minnie  in  another ; and  the 
proof  is  incontrovertible  that  he  never  was  seen  in  company 
with  Adeline  anywhere  during  the  time  covered  by  the  in- 
dictment,  and  that  he  dwelt  exclusively  with  Minnie. 

He  had  duties  to  discharge  toward  these  women. 

These  duties  are  natural ; they  spring  from  the  law  of 
nature. 

They  are  of  moral  obligation. 

They  are  of  perpetual  obligation. 
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They  are  of  sacred  obligation. 

They  are  duties,  which,  when  we  consider  how  and  when 
they  were  assumed,  and  how  they  have  become  woven  into 
the  texture  of  his  life,  it  would  be  barbaric  to  punish. 

The  law  says  what  ? That  he  shall  not  “ cohabit  ” with 
more  than  one  of  them. 

Is  that  word  to  receive  an  interpretation  that  will  require 
him  to  renounce  every  duty , to  dishonor  the  dead,  and 
agonize  the  living,  and  bring  shame  upon  himself  ? 

Is  it  to  receive  an  interpretation  without  any  reference  to 
the  obligations  or  restraints  resting  on  the  sovereignty  which 
enacted  the  law  ? 

Is  it  to  be  made  to  mean  a constructive  dwelling  together, 
when  there  has  been  nothing  but  the  discharge  of  duties  of 
the  highest  obligation  ? 

This  constructive  cohabitation  makes  this  single  word  the 
most  elastic  that  was  ever  put  into  a statute. 

There  is  nothing  that  it  will  not  reach.  Let  me  enumerate. 

1.  Cohabitation  with  sexual  intercourse.  That  is  of  course 
within  the  statute. 

2.  Cohabitation  by  dwelling  under  the  same  roof,  without 
sexual  intercourse.  That  was  Cannon’s  case.  Now  we  come 
to  the  dividing  line. 

3.  Cohabitation  by  dwelling  under  different  roofs,  but  oc- 
casionally seeing  each  other,  and  without  sexual  intercourse. 

I.  Cohabitation  by  dwelling  in  different  towns,  but  writ- 
ing to  each  other,  Sending  supplies,  delicacies,  medicines,  &c., 
in  case  of  sickness. 

5.  Cohabitation  by  living  in  different  countries,  but  cor- 
responding, and  speaking  of  each  other  as  husband  and  wife. 

6.  Cohabitation  by  acts'  of  kindness  and  attention  during 
a series  of  years,  although  not  dwelling  together ; and  then 
when  the  deatli-bed  scene  comes,  and  the  husband  stands 
there  for  a last  farewell,  and  when  all  is  over  for  this  life,  he 
follows  her  remains  to  the  grave,  and  writes  on  the  grave- 
stone, Harriet , wife  of  Lorenzo  Snow — that,  too,  is  unlawful 
“ cohabitation  ! ” 
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Have  we  enacted  a law  so  barbarous  as  tliis,  in  the  vain 
hope  that  we  can  stamp  out  of  the  human  heart  a religious 
belief  in  a relation  that  subsists  in  it  when  oceans  roll  be- 
tween the  parties,  and  when  one  has  crossed  the  gulf  that 
separates  time  from  eternity  ? No,  we  have  not ! Such  con- 
structions are  impossible. 

The  trial  judge  had  before  him  the  very  impressive  testi- 
mony of  Mrs.  Harriet  Snow,  which  I have  quoted,  showing 
the  religious  doctrine  of  their  church  on  the  subject  of  plu- 
ral marriage,  bringing  clearly  and  sharply  to  his  attention  that 
in  their  belief  there  is  a spiritual  relation,  for  time  and  eter- 
nity, between  a husband  and  his  wife  or  wives,  yet  he  says 
not  one  word  to  the  jury  about  this  doctrine,  but  he  tells 
them  to  take  Mr.  Snow’s  language , of  which  there  was  no 
evidence  whatever  concerning  Adeline,  and,  coupling  it  with 
his  continuing  to  support  her,  to  convict  him  of  unlawful  co- 
habitation with  two  women,  one  of  whom  is  Adeline,  in  whose 
company  he  was  never  seen  during  the  time  charged,  and  the 
other  of  whom  was  Minnie,  with  whom  he  habitually  dwelt. 

Now  I must  ask  your  honor’s  attention  to  the  language  of 
Judge  Boreman,  on  page  25.  This  is  what  that  judge  says 
on  the  subject  of  polygamy  in  a written  judicial  opinion : 

•‘In  the  case  under  consideration  we  find  a state  of  affairs  which,  by  the 
facts  developed  in  this  class  of  cases,  is  coming  to  be  well  known  to  have  a 
common  existence  in  this  Territory.  The  wife  of  a man’s  youth,  and  all  the 
other  women  with  whom  he  has  lived  as  husband  more  or  less  of  the  time, 
and  who  have  reared  children  to  him,  are,  as  they  grow  old,  pushed  off  to 
lead  a more  lonely  life,  and  the  principal  attention  of  the  man  is  given  to 
the  youngest  and  most  favored  of  his  women.  It  is  the  natural  result  of  a 
system  founded  on  sensualism,  and  is  the  same  here  as  in  every  other  country 
where  polygamy  or  any  other  system  exists  to  shield  the  lust  of  men.” 

Oil,  rare  judicial  consistency ! These  unfortunate  Mor- 
mons are  first  charged  with  neglecting  their  elder  wives, 
and  pushing  them  off  to  lead  lonely  lives,  and  then  such 
kindness  and  attention  and  care  for  the  elder  ones  as  they 
do  show  is  used  to  convict  them  of  unlawful  cohabitation, 
by  the  aid  of  a legal  presumption  that  they  cohabit  with  the 
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older  ones,  notwithstanding  they  have  pushed  them  off!  Can 
judicial  folly  go  farther  than  this  ? 

I observe  that  the  learned  counsel  who  represents  the  Gov- 
ernment on  this  occasion  has  echoed  in  his  brief  a consider- 
able part  of  this  cruel  insult  to  the  prisoner  who  was  before 
the  court.  In  order  to  inflict  that  insult,  Judge  Boreman 
misread  and  misrepresented  history ; for  what  he  states  as 
the  same  result  of  the  system  of  polygamy  in  every  other 
country  is  not  true.  If  any  man  has  lived  within  the  last 
two  hundred  years  who  understood  India  and  all  the  East 
better  than  Edmund  Burke,  his  name  has  not  become  known 
to  the  world.  In  his  speech  before  the  House  of  Lords  on 
the  impeachment  of  Warren  Hastings,  and  in  his  speech  in 
.the  House  of  Commons  on  Mr.  Fox’s  East  India  Bill,  he 
shows  with  distinctness  the  provision  that  is  always  made 
for  the  great  polygamous  families."' 

Now  what  was  true,  and  always  has  been  true,  of  the 
greater  harems  of  the  East,  is  true  of  the  lesser  households, 
and  lias  been  true  in  all  ages.  A modern  Turk,  of  whatever 
condition  of  life,  who  has  more  than  one  wife,  would  no  more 
think  of  treating  his  eldest  wife,  or  his  elder  wives,  as  this 
territorial  judge  imputes  to  all  men  in  all  countries  where 
polygamy  prevails,  than  he  would  think  of  killing  his  grand- 
mother. “ Where  polygamy  or  any  other  system  exists  to 
shield  the  lust  of  men.”  It  is  because  this  is  the  public  cry, 
because  this  is  the  imputation — that  this  system  exists  to 
shield  the  lust  of  men — that  we  postpone,  we  put  aside,  we 
forego  all  efforts  to  understand  it,  and  to  see  whether  it  is  or 
is  not  something  else. 

Justice  Miller  : If  I do  not  interrupt  this  portion  of  your 
argument,  I would  like  you  to  explain  this  spiritual  aspect. 
You  have  referred  several  times  to  the  spiritual  aspect  of 
this  Mormon  marriage,  these  plural  marriages  as  distin- 
guished from  the  ordinary  relations  of  husband  and  wife,  and 

* Works  of  Edmund  Burke,  yol.  viii,  p.  273;  iii,  p.  476.  London  edition  of 
1852. 
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you  have  read  from  that  book  to  show  that  there  was  some- 
thing of  a different  relation. 

Mr.  Curtis  : In  their  belief. 

Justice  Miller  : Well,  in  their  belief.  Now,  the  extract 
which  you  read  from  that  book,  as  I caught  the  idea,  was  to 
the  effect  that  the  purpose  of  these  plural  marriages  was  to 
multiply  children  and  to  increase  the  race.  Is  that  different 
from  any  other  marriage  '? 

Mr.  Curtis.  I am  coining  to  that  presently. 

Justice  Miller  : As  that  is  the  foundation  for  your  saying 
that  there  is  a distinction,  at  least  in  their  belief,  and  that 
their  belief  is  something  that  has  not  anything  to  do  with 
this  carnal  result  of  an  ordinary  marriage,  I would  like  to 
know  what  it  is. 

Mr.  Curtis  : Perhaps,  sir,  I cannot  answer  in  your  way,  but 
I certainly  see  my  own  way  about  it  clear  enough.  What  are 
we  to  do  with  the  great  positive  fact  that  polygamy  existed 
in  the  Semitic  race  from  the  origin  of  that  race?  It  was 
sanctioned  by  God  Almighty,  was  regulated  by  the  law  of 
Moses,  was  practised  by  all  the  patriarchs  ; and  what  are  we 
to  do  with  the  negative  fact  that  our  Saviour  never  prohib- 
ited it  ? Are  we  to  conclude  that  it  is  a tit  condition  for 
modern  society?  No.  Are  we  to  conclude  that  it  is  a state 
of  things  that  governments  may  not  prohibit  ? Certainly 
not.  What  then  is  the  conclusion  ? There  must  be  some 
conclusion  to  be  derived  from  it.  The  conclusion  is  plainly 
and  indubitably  this : that  from  the  first  origin  of  the 
human  race,  the  marriage  relation,  the  marriage  condition, 
has  comprehended  a carnal  relation,  a sexual  union,  which 
exists  for  us  as  it  does  for  all  the  other  animals,  in  order  that 
there  may  be  a continuation  of  species  ; but  beyond  and  be- 
hind all  that  is  the  central  Hebrew  idea  of  marriage,  that  it 
is  a religious  relation,  a spiritual  relation,  whether  it  be 
monogamous  or  polygamous — that  it  is  a relation  between 
soul  and  soul.  Now,  what  have  these  Mormons  done  on  that 
subject  ? They  have  added  to  the  central  idea  of  the  Hebrews 
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this  further  idea — they  carry  tlieir  idea  forward  into  eternity, 
and  they  believe  it,  and  certainly  we*liave  no  right  to  question 
the  sincerity  whatever  we  may  think  of  the  religion  as  an 
imposture — they  carry  the  relation  into  the  endless  futurity, 
and  they  say  that  it  exists  forever,  whether  it  is  a relation 
between  one  and  one,  or  one  and  two,  or  one  and  three. 

They  accept  the  doctrine  of  the  resurrection  as  it  was 
given  by  St.  Paul  with  such  vivid  prophecy  of  what  is  to 
happen  at  the  last  day,  when  this  corruptible  shall  put  on 
incorruption  and  this  mortal  shall  put  on  immortality,  and 
we  shall  be  changed.  “ There  is  a natural  body,”  said  the 
great  Apostle,  “ and  there  is  a spiritual  body” — masterly  ex- 
position— in  which  are  united,  in  one  brief  sentence,  truths 
of  philosophy  and  reason,  with  information  communicated 
by  the  Holy  Spirit.  There  it  stands  in  the  Epistle  to  the 
Corinthians,  and  there  it  will  stand  forever.  There  it  stands, 
too,  in  the  belief  of  these  Mormons ; fixed  and  immutable 
in  their  faith  as  it  is  in  the  faith  of  all  mankind  who  accept 
the  revelations  of  the  New  Testament.  The  Mormon 
founder  and  prophet  may  have  been  an  impostor — aye,  a 
conscious  impostor,  if  we  choose  so  to  call  him.  But  on  the 
doctrine  of  the  resurrection  and  the  kindred  doctrine  of  the 
atonement,  he  is  one  with  the  whole  Christian  Church 
throughout  the  world.  Let  us  see  things  as  they  are,  and 
give  them  their  due  significance. 

Another  part  of  their  doctrine  is  this  : that  among  those 
whose  circumstances  admit  of  it,  whose  means  and  opportuni- 
ties allow  of  it,  and  consent  is  given  by  all  the  parties,  because 
the  relation  cannot  be  enteredinto  otherwise — lie  who  presents 
in  the  other  world  the  greatest  number  of  beings  brought  into 
existence  here  will  receive  a higher  consideration  there.  But 
then  here  comes  a difference  in  their  views.  There  is  a por- 
tion of  them — and  oh ! if  the  people  of  the  United  States  would 
only  see  it,  here  is  the  issue  out  of  this  terrible  business — 
there  are  Mormons,  hundreds  and  thousands,  in  that  terri- 
tory, who  hold  the  religion  in  all  its  integrity,  and  in  all  its 
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length  and  breadth  just  as  all  the  others  do,  but  who  have  only 
one  wife.  What  is  the  difference  between  them  ? Why  it  is 
simply  a difference  of  interpretation  of  their  religious  law. 
One  portion  of  them  accept  polygamy  as  mandatory ; the 
other  portion  accept  it  as  permissive  ; and  if  the  government 
and  people  of  the  United  States  would  only  see  what  is  their 
duty,  this  is  the  avenue,  and  the  issue  out  of  this  whole  diffi- 
cult problem,  as  time  shall  go  on,  and  as  the  providence  of 
God  shall  bless  our  efforts.  But  of  one  thing  there  is  a fixed 
moral  certainty.  The  monogamous  wives  will  suffer  any  ex- 
tremity before  they  will  be  driven  from  the  side  of  their 
polygamous  sisters. 

I now  come,  if  your  honors  please,  to  the  language  of 
this  Court  in  the  case  of  Cannon.  In  the  second  case  tried, 
Judge  Powers,  in  his  charge  to  the  jury,  garbled  a sentence 
from  the  opinion  of  this  Court  in  the  Cannon  case,  and  did 
not  point  out  to  the  jury  the  difference  between  the  facts  of 
that  case  and  the  facts  of  the  case  he  was  then  trying,  and 
the  jury  must  have  been  misled.  The  language  of  this  Court 
in  Cannon’s  case  in  reference  to  the  statute  was  this  : 

“ It  seeks  not  only  to  punish  bigamy  and  polygamy  when  direct  proof  of 
the  existence  of  those  relations  can  be  made,  but  to  prevent  a man  from 
flaunting  in  the  face  of  the  world  the  ostentation  and  opportunities  of  a big- 
amous household,  with  all  the  outward  appearances  of  the  same  relation 
which  existed  before  the  act  was  passed,  and  without  reference  to  what  may 
occur  in  the  privacy  of  those  relations.” 

Bv  a household  I should  understand  persons  dwelling 
in  one  house,  or  if  dwelling  in  more  than  one  that  the  head 
of  the  house  should  be  going  back  and  forth,  and  living  al- 
ternately with  one  and  alternately  with  the  other  wife. 

The  opinion  of  this  Court  was  delivered  December  14, 
1885.  It  did  not  reach  Utah  until  just  before  the  2d  of 
these  cases  was  tried.  On  the  trial  of  the  1st  case,  Judge 
Powers  was  guided  by  his  own  unassisted  wisdom  and 
his  zeal  to  procure  a conviction.  On  the  trial  of  the  2d 
and  the  3d  cases  he  had  the  opinion  of  this  Court  in  Can- 
non’s case  before  him  in  its  full  text. 
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It  must . have  been  manifest  to  him  that  the  sentence 
which  he  quoted  was  an  illustration  only  of  the  facts  of  the 
case  that  were  covered  by  the  opinion  ; that  it  could  have  no 
application  to  a case  which  this  Court  could  not  have  fore- 
seen. 

If  we  analyze  the  language  of  this  Court,  we  find  that  it 
speaks  of — 

1.  A bigamous  household. 

2.  The  ostentation  and  opportunities  of  a bigamous 
household. 

3.  The  flaunting  in  the  face  of  the  world  that  ostentation 
and  those  opportunities. 

4.  A continuance  of  the  same  relations  which  existed  be- 
fore the  act  was  passed. 

5.  The  non-inquiry  into  the  privacy  of  those  relations. 

Taking  all  these  ideas  together,  just  as  they  were  ex- 
pressed, it  was  apparent  that  they  applied  only  to  the  case 
of  a man  who  dwelt  under  the  same  roof  with  two  women, 
ate  habitually  at  the  separate  table  of  each  about  one-third 
of  the  time,  and  had  no  other  home  or  dwelling-place. 
This  state  of  things  constituted  the  ostentation  and  op- 
portunities of  a bigamous  household,  and  the  flaunting  of 
them  in  the  face  of  the  world.  These  were  the  relations 
which  were  continued  after  the  passage  of  the  act,  as  they 
existed  before  its  passage. 

Moreover,  in  Cannon’s  case,  there  was  no  language  that 
had  been  used  by  him  in  reference  to  the  two  women  as 
his  “ wives ; ” nothing  but  his  conduct  was  in  evidence  ; 
and  it  was  that  conduct  alone  by  which  he  held  them  out 
to  the  world  as  his  “ wives.”  No  element,  therefore,  of  the 
religious  sense  in  which  these  people  regard  each  other  as 
husband  and  wife  or  wives,  and  are  accustomed  so  to  speak 
of  each  other,  appeared  of  record  in  Cannon’s  case.  This 
Judge  Powers  must  have  known  if  he  read  the  opinion  of 
this  Court. 

He  read  to  the  jury  the  sentence  above  quoted ; made 
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them  believe  that  it  applied  to  Mr.  Snow’s  case  ; never  told 
them  to  inquire  in  what  sense  he  spoke  of  Harriet  and 
Sarah  as  his  wives ; left  them  to  apply  the  language  of 
this  Court  to  his  relations  with  Adeline , and,  admonishing 
them  sharply  of  the  obligations  of  their  oath  as  jurors  to 
take  the  law  from  the  court,  he  procured  a conviction. 

( See  that  portion  of  his  charge  which  is  on  the  top  of  page 
22  of  Record,  No.  1279.) 

I must  now,  as  rapidly  as  I can,  call  your  attention  to  the 
references  which  show  historically  the  intent  and  meaning  of 
the  first  amendment  of  the  Constitution,  which  forbids 
Congress  from  making  any  law  “ prohibiting  the  free  exer- 
cise of  religion.” 

When  the  Constitution  was  before  the  States  for  adoption, 
while  none  of  them  made  its  amendment  a condition  prece- 
dent to  their  ratification  of  the  instrument,  six  of  them  posi- 
tively insisted  on  having  various  amendments  made  in  the 
mode  provided  for,  and  three  of  them  gave  great  emphasis  to 
their  demand  for  an  amendment  on  the  subject  of  religion. 
These  were  New  Hampshire,  Virginia,  and  North  Carolina. 

New  Hampshire  couched  her  demand  in  these  words  : 

‘‘The  Congress  shall  make  no  laws  touching  religion,  or  to  infringe  the 
rights  of  conscience.” 

Virginia  and  North  Carolina  used  a greater  amplitude  of 
expression.  Both  of  them  said  : 

“ That  religion,  or  the  duty  which  we  owe  to  our  Creator,  and  the  manner 
of  discharging  it,  can  be  directed  only  by  reason  and  conscience,  not  by  force 
and  violence  ; and  therefore  all  men  have  an  equal,  natural,  and  inalienable 
right  to  the  free  exercise  of  religion  according  to  the  dictates  of  conscience, 
and  that  no  particular  religious  sect  or  society  ought  to  be  favored  or  estab- 
lished in  preference  to  others.”  (Journals  of  the  old  Congress,  vol.  iv  ; Ap- 
pendix, pages  52,  58-59.) 

In  this  comprehensive  summary  of  the  whole  doctrine, 
philosophy,  and  right  of  religious  liberty  we  may  trace  un- 
mistakably the.  hand  of  Jefferson,  seconded  by  the  hand  of 
Madison.  We  know  what  Jefferson  did  for  the  establish- 
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ment  of  religious  liberty  in  Virginia  by  the  bill  which  he 
drew  and  promoted  until  it  became  a law.  Speaking  of  this 
bill  in  his  autobiography  he  says  he  “ meant  to  comprehend 
within  the  mantle  of  its  protection  the  Jew  and  the  Gentile, 
the  Christian  and  the  Mohammedan,  the  Hindoo  and  Infidel 
of  every  description.” 

Madison  and  Patrick  Henry,  by  their  course  in  the  Vir- 
ginia assembly,  when  they  were  framing  their  bill  of  rights 
in  1776,  left  no  doubt  possible  concerning  the  broad  scope 
of  religious  freedom.  When  the  subject  of  amendments  of 
the  Constitution  of  the  United  States  came  before  the  House 
of  Representatives  of  the  First  Congress,  Mr.  Madison  took 
the  lead  in  formulating  and  carrying  them  through.  What 
occurred  on  the  subject  of  religion  is  to  be  found  in  the 
Annals  of  Congress. 

1st  Congress,  1789,  pages  699,  757-759.* 

So  that  there  is  no  difficulty  whatever  in  understanding 
the  constitutional  meaning  of  “ the  free  exercise  of  religion.” 

It  does  not  comprehend  solely  modes  of  public  worship  or 
external  acts.  It  comprehends  also  the  holding  of  religious 
beliefs  and  their  avowal,  whatever  they  may  be,  and  the  only 
possible  limitation  upon  religious  belief  is  that  it  shall  not 
be  pleaded  in  excuse  for  conduct  which  the  legislative  power 
sees  fit  to  prohibit  because  it  is  injurious  to  the  welfare  of 
society. 

If,  therefore,  the  Edmunds  act  is  to  be  so  construed,  and 
so  administered  and  applied  as  to  make  it  encroach  in  the 
smallest  degree  upon  the  right  to  hold  and  the  right  to  avow 
a religious  belief,  it  is  so  far  inoperative  and  void. 

* There  is  one  most  felicitous  and  accurate  phrase  used  in  that  debate  by 
Mr.  Daniel  Carroll,  of  Maryland,  which  should  be  especially  noted : 

“ As  the  rights  of  conscience  are,  in  their  nature,  of  peculiar  delicacy,  and 
will  l/'ttle  bear  the  gentlest  touch  of  governmental  hand ; and  as  many  sects 
have  concurred  in  the  opinion  that  they  are  not  well  secured  under  the 
present  constitution,  he  was  much  in  favor  of  adopting  the  [proposed] 
words.”  (Annals  of  Congress,  vol.  i,  1789,  p.  757.) 
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We  cannot  legislate  against  an  idea.  We  cannot  legislate 
against  a thought  or  an  expression  of  it.  We  cannot  force 
any  belief  out  of  the  linman  soul. 

If  the  expression  of  a religious  belief  connects  itself  with 
conduct,  with  external  acts,  we  must  discriminate  between 
that  conduct  and  those  acts  which  are  plainly  dictated  by  the 
belief,  and  are  not  per  se  injurious  to  the  public  welfare,  and 
those  which  are  so  injurious,  or  are  declared  to  be  so,  al- 
though dictated  by  a sincere  religious  belief. 

For  example,  in  the  cases  now  before  the  Court,  it  is  proved 
in  evidence  that  there  is  a certain  religious  belief  on  the  sub- 
ject of  marriage  which  makes  it  to  those  who  hold  the  belief 
a religious  and  spiritual  relation  for  this  world  and  the  next. 
That  relation  continues  to  subsist  for  them,  although  they 
never  see  each  other,  and  although  no  cohabitation  of  any 
kind  is  possible.  We  may  legislate  to  break  up  the  carnal 
relation  and  to  prevent  continued  cohabitation  of  a certain 
kind  if  it  can  be  judicially  defined.  But  all  the  while,  and 
when  the  carnal  relation  and  the  cohabitation  are  broken  up, 
or  are  voluntarily  discontinued,  there  remains  in  the  soul  the 
religious  and  spiritual  tie  which  we  cannot  reach  and  must 
not  touch  in  punishing  the  conduct.  Again,  if  the  conduct 
of  the  parties  towards  each  other  continues  to  be  that,  and 
that  only,  which  the  religious  belief  dictates  as  a duty — which 
the  common  sentiments  of  humanity  dictate — as  visits  of 
sympathy,  contributing  to  support,  providing  the  means  of 
subsistence  for  women  and  children,  in  sickness  or  in  health, 
in  sorrow  or  in  joy,  acts  which  are  not  per  se  injurious  to 
the  public  good,  we  cannot  define  them  as  unlawful  cohabita- 
tion without  violating  the  rights  of  conscience.  By  so  doing 
we  punish  acts  dictated  by  a religious  belief  in  a religious 
and  moral  duty,  the  discharge  of  which  is  in  itself  perfectly 
innocent  and  harms  no  one.  On  the  other  hand,  if  the  con- 
duct is  such  that  when  put  to  a jury  under  proper  instruc- 
tions, it  warrants  the  conclusion  that  the  parties  were  living 
in  defiance  of  the  law  under  a pretext  of  religious  and  moral 
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duty,  and  that  is  of  itself  the  kind  of  conduct  which  the 
law,  rationally  interpreted,  meant  to  denounce,  it  may  be 
punished. 

There  can  be  no  pretence  that  this  has  been  Mr.  Snow’s 
conduct  in  1883,  or  in  1884,  or  in  1885. 

I have  now  to  ask  your  honors’  indulgence  to  permit  me 
to  read  something  I have  set  down  in  writing  in  regard  to 
the  Mormon  religion,  because  I meant  to  weigh  every  word 
that  I say  here  on  that  part  of  the  subject.  This  Mormon 
religion  is  the  most  remarkable  phenomenon  of  its  kind  that 
has  occurred  for  centuries.  It  is  founded  on  an  alleged  new 
revelation.  That  is  neither  here  nor  there.  It  is  believed  by 
hundreds  of  thousands  of  people  all  over  Christendom,  and 
whether  we  call  it  an  imposture  or  call  it  what  we  will,  there 
is  the  fact  that  it  is  extensively  believed. 

This  religion  has  been  made  the  foundation  of  a very  re- 
markable society.  Like  other  religions,  good  and  bad,  it  has 
its  martyrs.  Its  prophet  and  founder  was  for  his  teaching 
put  to  death  by  a mob.  Joseph  Smith  was  murdered  in  jail, 
June  27,  1844,  by  an  armed  mob,  disguised  as  negroes,  and 
no  one  of  his  assassins  was  ever  brought  to  justice.  Several 
of  his  adherents  lost  their  lives  by  lawless  popular  violence. 
The  whole  body  of  them  were  expelled  from  the  country 
where  they  first  gathered;  where  they  built  the  city  of  Nau- 
voo,  around  which  they  made  the  region  blossom  like  the 
rose.  They  were  driven  into  a foreign  country  ; that  country 
became  the  property  of  the  United  States.  They  grew  and 
increased,  their  religion  all  the  while  maintaining  its  hold 
upon  them,  and  exercising  a great  power  over  their  lives. 
They  made  a community  more  orderly,  more  moral,  more 
thriving,  than  any  equal  number  of  people  anywhere.  The 
blots  and  scars  and  sores  and  scabs  that  are  on  our  civiliza- 
tion in  all  our  great  cities  and  larger  towns  are  not  on  theirs. 
In  exclusively  Mormon  toAvns,  there  are  no  drinking  shops,  no 
gambling  houses,  no  houses  of  prostitution,  and  none  of  that 
immorality  which  so  shocks  us  in  all  our  great  centres  of  popu- 
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illation.  There  is  no  profanity  ; nowhere  is  Sunday  more  re- 
ligiously observed — not  even  in  Presbyterian  Scotland  or 
rigid  Connecticut.  Ninety  per  cent,  of  them  own  their  houses 
and  lands.  Their  farms  average  less  than  twenty  acres  each. 
This  is  a state  of  things  unparalleled  in  any  other  part  of  the 
world. 

Their  religion,  as  I said  before,  is  one  that  exercises  great 
power  over  their  lives.  They  accept  all  the  cardinal  doc- 
trines of  Christianity,  and  both  the  greater  sacraments.  That 
feature  of  their  religion  which  sanctions  polygamy  is  what 
makes  them  obnoxious,  and  it  is  the  grand  provocative  of 
the  antipathy  that  breaks  through  the  ordinary  restraints  of 
religious  tolerance. 

The  popular  mode  in  which  they  are  attacked  is  by  repre- 
senting the  women  as  slaves  to  the  lust  of  men.  This  is  the 
universal  cry,  and  it  is  false.  The  relation  of  plural  wives  to 
one  husband  is  just  as  voluntary  on  the  part  of  the  Mormon 
women,  who  are  alleged  to  be  the  sufferers  by  it,  as  is  the  case 
with  any  other  form  of  the  marriage  relation.  This  affords 
an  explanation  of  the  fact  that  there  can  lie,  as  there 
are,  purity,  innocence,  and  womanly  virtues  among  these 
women.  If  we  seek  a further  explanation,  it  is  to  be  found 
in  the  fact  that  the  common  ideas  and  customs  of  the  world 
teach  women  to  regard  marriage  as  the  one  thing  needful, 
and  this  explains  why  many  women  should  prefer  being  one 
of  several  wives  to  not  being  a wife  at  all.  But  we  must  add 
to  this  the  religious  belief  which  they  have  embraced,  and 
must  have  embraced  before  they  can  enter  into  the  relation, 
because  no  Mormon  priest  or  official  of  any  kind  anywhere 
ever  has  performed  or  can  perform  a marriage  ceremony  for  any 
one  who  does  not  accept  the  belief,  nor  can  a marriage  be  sol- 
emnized unless  the  first  wife,  if  it  is  the  marriage  of  a second, 
gives  her  consent.  In  this  very  case  of  Snow  it  is  in  evi- 
dence that  he  was  married  to  two  women  on  the  same  day, 
a thing  that  could  not  happen  without  a mutual  consent  ; 
and  it  is  a well  known  fact,  as  occurring  frequently  within 
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the  past  forty  years  in  that  Territory,  that  women  ask  their 
husbands  to  marry  one  of  their  friends.  Now  you  have  the 
whole  explanation  of  what  it  is  so  difficult  to  understand.  That 
difficulty  of  understanding  it,  and  the  added  unwillingness  to 
understand  it,  or  to  reflect  upon  it  with  any  kind  of  fairness, 
affords  to  their  persecutors  the  opportunities  and  stimulus 
for  breaking  over  all  the  bounds  of  religious  toleration,  for  in- 
voking and  using  the  machinery  of  criminal  law  and  pushing 
it  up  to  and  beyond  the  barriers  which  have  been  erected  for 
the  security  of  the  rights  of  conscience. 

It  is  the  function  of  this  high  tribunal,  raised  above  all 
prejudice,  free  from  all  passion,  to  discriminate  between  those 
outward  acts  which  the  law  may  punish  because  they  are  in- 
jurious to  society,  and  that  conduct  which  is  in  itself  inno- 
cent, is  dictated  by  a sense  of  religious  duty,  is  harmless  and 
praiseworthy,  and  therefore  incapable  of  being  made  crimi- 
nal, because  it  is  under  the  -shield  of  the  Constitution.  There 
is  no  difficulty  in  making  this  discrimination.  Every  day  we 
analyze  here  the  processes  of  the  human  mind.  Every  day  we 
determine  here  the  difference  between  one  thing,  the  product 
of  one  man’s  ingenuity,  and  another  thing  made  by  another 
man  ; and  in  that  severe  analysis  we  lay  bare  the  anatomy  of 
the  human  intellect.  Are  we  so  dull  that  we  cannot  dis- 
criminate between  that  conduct  which  the  law  may  prohibit 
and  that  which  it  may  not,  when  the  religious  constitutional 
rights  of  our  fellow  citizens  are  involved  ? 

Now,  to  bring  this  down  to  the  technical  shape  of  this  record, 
which  is  what  your  honors  must  regard.  On  page  22  of  Case 
No.  1278,  your  honors  will  find  the  fifth  prayer  for  instruction. 
Having  more  than  one  wife,  it  says,  and  claiming  and  intro- 
ducing more  than  one  woman  as  wife,  does  not  constitute  the 
offence  charged.  You  must  find  to  justify  a conviction  that 
he  has  lived  with  more  than  one  within  the  time  stated  in 
the  indictment.  Here  is  the  whole  defect  of  the  entire  evi- 
dence plainly  pointed  out.  Can  any  lawyer  deny  that  this 
was  a necessary  instruction  ? 
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1.  Having  more  than  one  wife. 

2.  Introducing  more  than  one  woman  as  a wife. 

These  facts  do  not  constitute  the  offence  charged.  To 
justify  a conviction,  the  jury  must  find  that  he  cohabited 
with  more  than  one. 

Will  any  lawyer  tell  me  that  that  was  not  a necessary  in- 
struction in  this  case,  and  that  it  was  not  a gross  error  to 
have  refused  it  ? It  was  refused,  and  no  equivalent  instruc- 
tion was  given. 

And  here  I pass  away  from  the  Constitution.  I leave  it 
with  reluctance,  for  I never  know  where  my  footsteps  will 
stray  when  I undertake  to  explore  the  field  of  recent  legisla- 
tion, without  the  guide  of  the  fundamental  law.  But  before 
I leave  that  gracious  presence,  which  is  to  me  second  only  to 
that  which  looks  down  on  us  from  the  heavens,  I think  I 
hear  her  say  to  this  statute,  with  all  the  majesty  of  her 
supreme  authority  : “ Take  then  thy  bond,  take  thou  tliy  pound 
of  flesh  ; take  thy  cohabitation  ; but  in  the  taking  and  in  the 
proof  of  it,  if  thou  encroach  by  the  estimation  of  a hair  on  the 
religious  liberty  of  my  subjects,  thou  diest!  ” 


The  second  proposition,  upon  which  I have  to  argue,  is 
stated  on  the  35tli  page  of  the  brief.  I will  read  : 

The  terms  “ cohabit  with  more  than  one  woman,”  in  the 
3d  section  of  the  act,  aside  from  any  constitutional  or 

OTHER  OBJECTION  TO  THE  EVIDENCE  GIVEN  BY  THE  PROSECUTION 
ON  THESE  TRIALS,  DO  NOT  APPLY  TO  THE  STATE  OF  FACTS  PROVED 
IN  EITHER  OF  THEM,  THERE  BEING  NO  EVIDENCE  OF  COHABITA- 
TION WITH  ANY  OF  THE  WOMEN,  EXCEPTING  MlNNIE,  DURING  THE 
PERIODS  COVERED  BY  THE  RESPECTIVE  INDICTMENTS. 

1.  Cohabitation  of  a man  with  a woman,  in  a penal  statute, 
I should  have  said  meant  dwelling  together  in  a sexual  rela- 
tion. But  we  have  passed  beyond  that,  and  it  has  been  held 
by  tliis  Court  that  it  means  something  else.  What  it  ought 
to  be  held  to  mean,  in  its  application  to  these  Mormons,  de- 
pends upon  a great  deal  of  antecedent  public  history.  A 
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penal  statute,  breaking  in  suddenly  upon  domestic  relations, 
that  have  existed  for  a long  period  of  time,  cannot  be  con- 
strued without  some  reference  to  what  has  gone  before.  The 
elements  that  have  a legitimate  bearing  upon  its  construction 
are  these  : 

First.  The  time  of  the  passage  of  the  law. 

Second.  The  antecedent  public  history  of  the  sect  called 
Mormons,  of  their  settlement  in  Utah,  and  the  organization 
of  the  Territory. 

Third.  The  public  equities  growing  out  of  public  facts. 

Fourth.  The  numbers  and  situation  of  the  persons  to  be 
affected  by  the  construction  given  to  the  law. 

Of  all  these  things,  excepting  perhaps  the  fourth , the 
Court  can  judicially  take  notice  ; and  if  I mention  a few  facts 
which  I cannot  prove  from  public  sources  I presume  the 
Court  will  permit  me  to  suggest  them  : 

The  law  was  enacted  March  22,  1882.  Polygamy  had  then 
existed  in  Utah,  openly  and  to  a large  extent,  for  35  years. 

I must  detain  your  honors  for  a few  minutes  upon  the 
subject  of  the  great  exodus  oft  the  Mormons  from  Nauvoo, 
in  1846-7.  It  is  a matter  of  public  history.  I want  you  to 
understand  why  I advert  to  it.  It  was  a public  act  transpir- 
ing for  a whole  year  in  full  view  of  the  people  of  the  United 
States.  The  polygamy  that  accompanied  it  all  along  was 
well  known  to  the  people  and  Government  of  the  United 
States.  It  was  the  most  remarkable  expedition  that  has 
occurred,  save  in  the  difference  of  magnitude,  since  Moses 
led  the  Israelites  out  of  Egypt.  It  began  from  a State  of 
the  Union.  Two  Senators  of  the  United  States,  men  very 
eminent  in  the  public  life  of  the  country  at  that  time, 
Col.  Benton,  of  Missouri,  and  Mr.  Douglas,  of  Illinois,  inter- 
vened between  the  popular  violence  of  the  surrounding 
population  and  the  government  of  Illinois,  to  negotiate  pro- 
tection for  these  people  until  they  could  depart,  they  agreeing 
on  tlieir  part  to  go  and  seek  a home  out  of  the  United  States. 
They  sold  out  their  property  at  an  enormous  sacrifice,  and 
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prepared  for  the  great  expedition.  That  expedition  crossed 
the  domain  of  the  United  States  from  the  Mississippi  to  the 
Missouri,  and  there  the  head  of  the  column  wintered  at 
Council  Bluffs.  While  the}'  were  there  during  that  winter, 
the  Government  of  the  United  States  made  a requisition  on 
Brigham  Young,  who  was  then  the  head  of  the  Mormon 
church  and  the  leader  of  these  people,  to  form  a Mormon 
battalion  to  go  into  the  Mexican  war.  He  responded  and 
gave  the  flower  of  his  young  men,  five  hundred  stalwart 
fellows.  The  United  States  Government  sent  military  officers 
from  this  city  to  take  the  command,  and  the  Mormon  bat- 
talion went  into  the  Mexican  war  and  served  until  its  close. 

The  expedition  of  which  I have  been  speaking  continued 
on  in  the  spring  of  1847  across  the  Rocky  Mountains,  and 
on  the  24tli  of  July,  1847,  it  halted  at  the  Great  Salt  Lake 
in  Mexican  territory,  and  when  all  were  gathered  in,  the 
settlers  amounted  to  20,000  souls,  all  holding  one  faith,  and 
many  of  the  older  men  having  plural  wives,  which  they 
carried  along  with  them  in  the  view  of  the  whole  country.* 
Biit  they  were  not  all  gathered  in  until  after  the  country  be- 
came the  property  of  the  United  States.  Public  opinion 
throughout  the  United  States  was  at  that  time  of  one  unani- 
mous tenor.  Their  polygamy  was  well  known.  Every  one 
said  let  them  go.  They  are  beyond  the  mountains,  they  are 
in  a foreign  land,  let  them  have  their  religion  and  their  polyg- 
amy, we  are  rid  of  them. 

The  press  at  that  period  was  not  what  it  is  now.  If  it  had 
been,  this  expedition  would  have  been  attended  by  a hundred 
reporters,  and  every  incident  of  every  day  would  have  been 
described  in  newspapers,  laid  on  the  breakfast  tables  of  the 
whole  country,  on  the  following  morning.  But  the  expedition 


* Mrs.  Eliza  R.  Snow  Smith,  a sister  of  Mr.  Snow,  was  the  plural  wife  of 
Joseph  Smith  before  the  emigration  from  Nauvoo  ; she  accompanied  the  ex- 
pedition to  the  Mexican  province  and  has  ever  since  lived  in  Utah.  She  is 
about  80  years  of  age  and,  I am  told,  occupies  a high  intellectual  and  social 
position  among  the  Mormons. 
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was  not  unnoticed  by  tlie  press.  By  reference  to  the  columns 
of  the  National  Intelligencer  and  the  Union , published  here, 
you  will  find  that  this  expedition  was  noticed  from  time  to  time. 
But  this  was  not  all.  Not  only  was  this  emigration  conducted 
in  full  view  of  the  people  and  Government  of  the  United  States, 
but  it  was  attended  by  a great  exhibition  of  heroism,  and  of 
many  of  the  most  remarkable  qualities  of  human  character. 
These  Mormons  passed  through  tribes  of  Indians,  who  were  at 
that  very  time  fighting  the  troops  of  the  United  States.  There 
were  comparatively  but  few  persons  of  foreign  birth  in  the  ex- 
pedition. They  were  chiefly  from  New  England,  New  York, 
Pennsylvania,  and  Ohio  ; people  educated  in  the  public  and 
private  schools  of  those  States,  intelligent,  many  of  them  of 
the  classes  styled  ladies  and  gentlemen.  There  was  a 
good  deal  of  the  New  England  blood  among  them  at  that 
time.  Among  those  who  emigrated  from  Nauvoo  Avas  an 
educated  Connecticut  lady  avIio  bore  my  family  name.  She 
died  on  the  Avay,  and  Avas  buried  in  a grave,  hoav  unknown, 
in  the  deep  black  soil  of  the  prairie.  Although  the  Mormons 
passed  through  bands  of  Indians  of  the  most  hostile  descrip- 
tion, no  scalp  of  a Mormon,  man,  woman,  or  child,  Avas  hung 
up  in  an  Indian  wigwam.  No  Mormon  took  the  life  of  an 
Indian,  or  fired  a gun  except  to  bring  down  a buffalo,  or 
some  other  game.  They  have  always  had  more  success, 
more  Christian  tact,  in  dealing  with  the  Indians  than  any 
other  white  men  on  this  continent  of  North  America,  except- 
ing William  Penn’s  Quakers.  This  is  true  of  them  now. 
All  the  great  salient  facts  about  this  emigration  were  known 
to  the  people  and  Government  of  the  United  States  through 
a whole  year.  It  is  of  very  little  consequence  to  the  pur- 
pose of  my  argument  whether  the  kiAv  of  Mexico,  when  they 
settled  in  Mexican  territory,  did  or  did  not  prohibit  poly- 
gamy ; and  it  is  also  of  no  consequence,  in  my  judgment, 
Avlietlier  the  treaty  undertook  to  secure  to  them  religious 
freedom  after  the  country  became  the  property  of  the  United 
States,  because  when  they  passed  under  the  Constitution  of 
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the  United  States  they  received  a guarantee  of.  religious 
liberty  that  was  far  more  effectual  than  any  treaty  could 
bestow. 

Now  allow  me  to  follow  down  their  history  from  1848. 
The  Territory  was  organized  by  act  of  Congress  in  1850. 
Brigham  Young  was  appointed  governor  of  the  Territory 
and  so  continued  down  to  1857.  He  was  a man  known  by 
the  whole  country  to  be  a polygamist.  He  died  years  after- 
ward leaving  seventeen  wives  and  fifty  or  sixty  children. 

There  was  no  interference  and  no  legislation  until  1862. 
The  act  then  passed  was  believed  by  every  Mormon  in  Utah  to 
be  unconstitutional.  There  were  no  prosecutions  under  it  for  a 
long  time.  At  length,  a test  case  was  made,  which  reached 
this  Court,  and  was  decided  at  the  October  term  1878,  and  at 
some  time  in  the  winter  of  1879. 

The  point  decided  was,  as  your  honors  well  know,  that 
their  religion  was  no  bar  to  the  act  of  the  sovereign  power 
in  declaring  polygamist  marriages  to  be  bigamy.  That  was 
the  point  under  consideration. 

There  the  matter  rested  until  the  passage  of  the  act  of 
1882.  From  the  passage  of  the  act  of  1862  to  1882  is  20  years. 
From  1847  to  1862  is  15  years.  From  1862  to  1879  (decision) 
is  17  years.  From  1879  to  1882  is  3 years.  From  1847  to 
1882  is  35  years.  Break  up  this  whole  period  of  35  years 
as  we  may  by  any  of  these  subdivisions,  there  is  no  one  of 
the  minor  periods  in  which  the  people  of  the  United  States 
did  not  know  that  polygamy  was  extensively  practised  in  that 
Territory,  and  was  increasing.  If  it  can  be  said  that  by  the 
act  of  1862  the  Mormons  had  notice  that  the  institution  was 
to  be  broken  up,  what  shall  we  say  about  the  period  of  15 
years  before  62,  or  about  the  20  years  that  followed  1862 
until  1882? 

These  considerations,  of  course,  are  no  bar  to  legislation. 
But  the  legislative  power  was  bound  to  regard  them,  and, 
in  a court,  these  public  equities  must  have  some  influence  in 
the  construction  and  application  of  the  legislation  to  particu- 
lar cases  arising  among  so  great  a number  of  persons. 
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For  example:  When  the  act  of  1882  went  into  operation 
there  were  about  2,000  heads  of  polygamousiamilies  in  Utah, 
each  one  having  an  average  of  3 wives.  There  were,  therefore, 
about  6,000  women  in  polygamous  relations.  If  we  allow  an 
average  of  5 children  to  each  wife,  there  were  15  children  to 
each  male  parent,  or  an  aggregate  of  30,000  children  in  the 
Territory  born  of  polygamous  marriages.  The  whole  popula- 
tion of  the  Territory  was,  in  1882,  150,000,  about  120,000 
being  Mormons  and  the  other  30,000  non-Mormons. 

Chief- Justice.  Does  the  census  of  1880  give  the  number 
of  polygamous  families  ? 

Mr.  Curtis.  No,  sir  ; that  is  a calculation  I have  made  from 

the  most  reliable  data  I could  obtain.  The  census  does  not 

make  any  distinction  in  the  population  in  that  regard.  In 

1882  there  were  about  25,000  heads  of  Mormon  families.  If 

\ 

we  deduct  2,000  heads  of  polygamous  families,  we  have  23,000 
heads  of  families  who  are  not  polygamists,  but  who  hold  the 
Mormon  religious  faith.  I will  now  make  the  direct  appli- 
cation of  the  public  equities  growing  out  of  the  facts  ante- 
cedent to  1882  to  the  proper  judicial  construction  and  ap- 
plication of  this  law  to  the  cases  before  the  Court,  Mr.  Snow’s 
case  being,  in  all  its  important  main  features,  the  case  of  2,000 
other  men  in  the  Territory  of  Utah.  I asked  my  young  col- 
league and  friend  to  have  this  diagram  prepared  in  order  to 
present  clearly  to  the  eye  of  the  Court,  according  to  the  evi- 
dence, the  situation  of  the  premises.  On  a superficial  view, 
it  might  seem  that  this  was  an  establishment  arranged  to 
meet  a certain  state  of  things,  or  to  meet  a change  in  the 
law  or  a change  in  the  condition  of  things  in  the  Territory. 
(Referring  to  a diagram  showing  the  location  of  the  dwell- 
ings occupied  by  the  several  wives.) 

The  Chief- Justice.  Does  the  record  show  when  these 
houses  were  erected  ? 

Mr.  Curtis.  It  does  ; that  house,  called  by  these  people 
the  old  homestead,  with  its  separate  divisions  deeded  to  each 
of  three  women  long  before  the  Edmunds  act,  was  built  and 
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occupied  by  Mr.  Snow  thirty-five  years  ago.  That  house, 
within  an  enclosure  and  in  a surrounding  yard,  in  which 
Minnie  dwells,  was  built  more  recently. 

Chief- Justice.  That  was  not  occupied  until  about  the  time 
the  act  of  1882  went  into  effect,  was  it? 

Mr.  Curtis.  The  act  found  her  living  there.  That  is  the 
evidence.  Mr.  Snow  had  been  living  there  with  her  before 
the  act  of  1882.  It  is  now  over  four  years  since  lie  moved 
into  that  house. 

The  Chief- Justice.  These  houses  at  the  extreme  right  and 
left,  how  long  have  they  been  standing  ? 

Mr.  Curtis.  The  evidence  shows  this  is  Mary’s  house  (in- 
dicating on  diagram.)  This  is  the  Tabernacle  on  the  street, 
(indicating,)  and  that  is  the  court-house  (indicating.)  This 
is  the  house  of  Adeline  and  Plicebe  ; so  that  the  whole  seven 
are  accounted  for  and  located. 

The  Chief- Justice.  Mere  those  distinct  houses  erected 
before  the  law  of  1882  ? 

Mr.  Curtis.  Oh  yes,  sir. 

The  Chief- Justice.  Does  not  that  show  that  the  practice 
of  polygamy  did  not  exclude  such  separate  arrangements  be- 
fore any  law  against  cohabitation  was  passed  ? 

Mr.  Curtis.  Of  course  it  did  not. 

The  Chief- Justice.  And  your  contention  is  against  the 
idea  that  it  is  cohabitation,  not  that  it  is  not  polygamy. 

Mr.  Curtis.  You  have  got  to  do  one  of  two  things,  and 
here  is  the  choice.  You  have  got  to  say  cohabitation  is  a 
dwelling  together,  with  or  without  sexual  intercourse,  either 
in  one  or  two  houses,  under  such  circumstances  as  constitute 
a household,  a “ cohabiting”  household  ; or  else,  on  the  other 
hand,  you  have  got  to  say  that  while  you  find  there  is  the  re- 
lation of  marriage  which  began  forty  years  ago,  or  thirty-five 
years  ago,  or  seventeen  years  ago,  and  which  for  certain  pur- 
poses must  continue,  yet  there  need  be  no  personal  associa- 
tion whatever  between  the  parties  to  constitute  cohabitation. 
I submit  that  this  cannot  be  and  that  the  whole  question  is 
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as  to  tlie  conduct  and  declarations  of  the  parties  and  what 
that  amounted  to  ; and  when  it  is  said  that  the  relationship 
must  be  broken  up,  you  have  got  to  define  what  relationship, 
and  to  say  whether  these  men  must  turn  their  wives  and 
children  adrift  upon  the  world. 

Sarah  Snow  was  married  to  the  defendant  in  1846,  Harriet 
in  1846,  Mary  in  1857,  Eleanor  about  35  years  ago,  and 
Minnie  in  1871. 

Adeline,  who  was  held  in  the  second  and  third  cases  tried 
to  have  been  the  lawful  wife,  must  have  been  married  before 
any  of  the  others  named  in  the  indictments.  The  date  of 
Phoebe’s  marriage  is  not  given,  but  in  fact  she  was  married 
about  the  same  time  as  Mary. 

So  that  of  the  whole  seven,  six — Adeline,  Sarah,  Harriet, 
Eleanor,  Mary,  and  Phoebe — .were  married  long  before  the 
act  of  1862,  and  one — Minnie — eleven  years  before  the  act 
of  1882. 

Now  then  let  us  pause  for  a moment.  Will  it  be  contended 
that  a law  that  breaks  in  suddenly  upon  relations  that  were 
contracted  in  the  full  view  of  the  people  and  Govern- 
ment of  the  United  States  without  any  interference,  and 
punishes  as  “ cohabitation  ” relations  that  have  so  long  ex- 
isted, is  not  to  have  its  meaning  interpreted  by  any  reference 
to  these  facts  ? 

For  15  years,  from  1847  to  1862,  six  of  these  marriages 
had  been  subsisting — subsisting  with  the  full  tolerance  of  the 
people  of  the  United  States. 

The  seventh  marriage  took  place  in  1871,  eleven  years  be- 
fore the  act  that  is  to  be  construed. 

During  all  this  period  this  man  has  contracted  duties 
towards  these  women  which  I need  not  explain  again. 

Now  let  us  see.  It  is  simply  impossible  for  the  Court,  in 
the  cases  before  it,  with  the  persons  who  assumed  these  rela- 
tions under  such  circumstances,  not  to  give  any  consideration 
to  the  public  equities.  If  I am  asked  what  the  bearing  of 
these  facts  and  public  equities  should  be  in  a court,  I answer 
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that  they  call  for  a construction  of  this  one  word,  “ cohabita- 
tion,” that  will  confine  its  meaning  and  operation  so  as  not 
to  require  these  men  to  renounce  every  possible  duty  to  these 
women  and  force  them  to  turn  them  and  their  children  adrift 
upon  the  world.  It  is  impossible  for  this  Court  not  to  give 
any  consideration  to  the  public  equities,  in  construing  and 
applying  this  statute  to  the  cases  before  it,  of  persons  who 
assumed  their  relations  to  each  other  under  at  least  a tacit 
permission  of  the  people  and  Government  of  the  United 
States. 

While  you  leave  it  to  the  legislative  power  to  enact  any- 
thing to  be  a law  that  is  within  its  constitutional  authority, 
it  is  for  you  to  determine  the  construction  of  whatever  laws 
are  made.  You  are  the  supreme,  the  undoubted,  and  in- 
dubitable fountain  of  justice,  in  the  construction  and  applica- 
tion of  laws. 

Give  these  people  then,  I beseech  you,  as  successive  cases 
arise,  a rule  by  which  they  can  walk  without  being  lost  in 
the  pitfalls  of  uncertainty  and  doubt.  Tell  them  what  you 
require  of  them,  or  rather  what  the  law'  requires  of  them. 

I do  not  ask  you  to  go  forw  ard  and  give  constructions  and 
make  provision  for  future  cases.  I ask  you  to  take  this  case , 
and  upon  its  plain  facts  to  give  a ruling  and  decision  that 
will  shut  out  these  constructive  “ cohabitations.” 

These  people  are  a loyal  and  a lawr-abiding  people.  They 
have  a code  of  political  ethics,  accepted  as  part  of  their  reli- 
gious creed.  I have  studied  it.  There  is  no  better  code  of 
political  morals  for  the  ground  that  it  covers,  ever  formulated 
by  a human  pen,  that  has  fallen  under  my  observation,  and 
I have  been  somewhat  of  a student  in  that  kind  of  literature. 
If  your  honors  care  to  read  it,  you  will  find  it  in  their  book 
of  Doctrine  and  Covenants. 

I here  leave  this  case  in  your  hands.  But  I cannot  leave 
it  wdtliout  saying  that  the  zealots  who  push  the  criminal  law' 
beyond  the  barriers  of  the  Constitution  are  not  the  first,  and 
perhaps  they  will  not  be  the  last,  to  seek  to  extend  the  kingdom 
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of  Christ  by  persecution,  and  to  propagate  a religion  of  love 
by  the  gospel  of  hate. 

Nor  can  I leave  it  without  taking  shame  to  myself  that  I 
have  for  so  many  years  lived  in  ignorance  of  the  condition 
of  things  in  that  devoted  Territory.  I have  spent,  on  mere 
pecuniary  interests,  on  lower  politics,  in  the  delight  of  letters 
and  the  pleasures  of  life,  precious  time  that  ought  to  have 
been  given  to  the  oppressed.  If  now  my  example,  tardy  as 
it  is  and  feeble  as  it  is,  shall  do  something  to  arouse  younger 
and  more  important  men  to  a sense  of  their  duty  on  this 
great  problem,  I shall  have  the  consolation  that  I have  done 
something  to  atone  for  my  share  in  whatever  blame  rests 
upon  this  nation. 
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ARGUMENT. 


May  it  please  the  Court  : 

In  tlie  discharge  of  a solemn  duty,  I stood  in  this  august 
presence,  at  an  early  day  of  the  present  term,  and  asked  for 
a construction  of  section  three  of  the  “ Edmunds  act.”  In 
the  name  of  a whole  people  who  were  harassed  by  the  most 
extraordinary  and  conflicting  judicial  interpretations  made  by 
the  lower  courts,  I appealed  to  your  honors  for  a removal 
of  the  doubts,  and  a dissipation  of  the  mysteries,  by  which 
this  strangely  ambiguous  statute  had  been  enveloped.  The 
decision  of  this  Court  in  that  cause,  the  Cannon  case,  was 
most  conclusive,  so  far  as  the  fate  of  that  particular  defend- 
ant was  concerned,  but  it  did  not  provide  against  future 
complications  and  oppressive  constructions. 

Once  more  I appear  at  this  exalted  forum  upon  a similar 
mission.  I fear  that  I can  add  no  new  reasons,  to  those 
given  on  former  occasions,  why  this  supreme  tribunal  should 
grant  to  the  devoted  people  of  Utah  a fixed  definition  of  this 
incomprehensible  law.  I can  only  pray  this  Court,  in  its 
merciful  justice,  to  remove  the  stumbling  blocks,  the  snares  and 
pitfalls,  from  the  pathway  of  my  people,  and  to  shed  light 
along  the  way  which  many  must  travel  in  order  to  conform 
their  conduct  to  the  requirements  of  this  law.  If  your  hon- 
ors will  do  this — if  you  will  but  show  what  the  law  is,  that 
it  may  be  understood  and  obeyed — whatever  may  be  the  in- 
dividual fate  of  Lorenzo  Snow,  the  plaintiff  in  error,  he  will 
not  feel  that  his  jeopardy  and  privation  have  been  in  vain. 

Mr.  Snow,  on  separate  trials,  was  convicted  in  the  District 
Court  of  the  First  Judicial  District  of  Utah  Territory  on  three 
indictments  for  unlawful  cohabitation  ; and  the  judgments, 
each  for  the  highest  punishment  allowed  by  law,  were  af- 
firmed by  the  Supreme  Court  of  the  Territory,  and  he  is  now 
imprisoned  in  execution  of  the  same.  The  indictments  are 
found  under  section  3 of  chapter  17  of  an  act  of  Congress 
approved  March  22d,  1882,  which  reads  as  follows  : 
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Sec.  3.  That  if  any  male  person  in  a Territory  or  other  place  over  which 
the  United  States  have  exclusive  jurisdiction  hereafter  cohabits  with  more 
than  one  woman,  he  shall  be  deemed  guilty  of  a misdemeanor,  and  on  con- 
viction thereof  shall  be  puuished  by  a line  of  not  more  than  three  hundred 
dollars,  or  by  imprisonment  for  not  more  than  six  months,  or  by  both  said 
punishments,  in  the  discretion  of  the  court. 

One  indictment  charged  cohabitation  with  seven  women  as 
wives  in  1883  ; another  charged  cohabitation  with  the  same 
women  in  1884,  and  the  third  charged  cohabitation  with  the 
same  women  during  the  eleven  first  months  of  1885.  The 
trials  occurred  in  the  inverse  order  of  the  time  covered  by 
the  indictments,  commencing  with  the  indictment  for  1885  ; 
and  the  numbers  in  this  Court  do  not  correspond  with  the 
order  of  trial. 

The  questions  in  the  first  case  tried  involve  the  construc- 
tion and  effect  of  the  section  of  the  act  of  Congress  above 
quoted  and  what  constitutes  an  offence  under  it,  also  the 
evidence  admissible  to  prove  it,  and  the  manner  in  which  the 
questions  involved  were  submitted  to  the  jury.  The  questions 
arise  out  of  objections  to  the  sufficiency  of  the  evidence 
under  said  statute,  objections  and  exceptions  to  the  admis- 
sion and  exclusion  of  evidence,  and  to  instructions  given  to 
the  jury  and  requests  for  instructions  refused. 

The  other  cases  involve  the  same  questions,  arising  in  the 
same  way,  and  each  of  them  also  involves  two  additional 
questions  of  general  importance,  to  wit : 

1st.  Where  the  alleged  cohabitation  has  been  continuous 
and  at  the  same  place  and  with  the  same  women,  can  the  co- 
habitation be  divided  into  separate  offences  marked  only  by 
an  arbitrary  division  of  the  time  ? 

This  question  arises  on  the  ruling  of  the  court  sustaining 
a demurrer  to  pleas  of  the  first  conviction,  and  of  the  first 
and  second  convictions,  in  bar  to  indictments  in  the  second 
and  third  cases  respectively. 

2d.  Is  the  offence  of  unlawful  cohabitation  with  more  than 
one  woman  committed  by  a man’s  cohabiting  with  a woman 
not  a lawful  wife,  and  at  the  same  time  having  a lawful  wife 
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living  with  whom  there  is  no  cohabitation  ; and  it'  there  is  a 
presumption  of  cohabitation  with  the  lawful  wife,  is  it  in- 
disputable and  incapable  of  being  rebutted  ? 

This  question  arises  on  an  instruction  to  the  jury  in  the 
second  and  third  cases,  which  I will  read  when  I reach  that 
point  in  my  argument. 

Our  first  assignment  of  error  is  : Insufficiency  of  the  evi- 
dence to  support  the  conviction. 

The  whole  record  shows  an  litter  absence  of  evidence  of 
cohabitation  with  any  woman  except  the  wife  Minnie,  and  dis- 
closes the  fact  that  the  defendant  lived  exclusively  with  her 
and  made  his  home  at  her  house  during  the  entire  time 
charged  in  the  indictment. 

The  marriages  with  the  several  wives  had  taken  place  at 
different  periods,  the  first,  Adeline’s,  occuring  more  than 
forty  years  ago,  and  the  last,  Minnie’s,  fifteen  years  ago. 
Each  of  the  wives  lived  in  her  own  home,  conveyed  to  her 
by  deed  from  the  defendant,  dated  in  1874. 

Adeline  and  Phoebe  occupied  one  house,  (which  was  con- 
veyed to  them  in  parts,)  and  had  so  lived  for  ten  years. 
Their  house  was  from  a third  of  a mile  to  half  a mile  distant 
from  that  in  which  Mr.  Snow  lived  with  Minnie.  Mary  dwelt 
in  a separate  house  and  had  so  lived  for  ten  years  or  more. 
Her  house  was  about  half  a mile  from  Minnie’s.  Sarah,  Har- 
riet, Eleanor,  and  Minnie  had  resided  in  the  adobe  house 
called  the  “ Old  Homestead,”  each  in  her  own  part,  and  the 
defendant  had  also  lived  there  until  some  time  in  1881  or 
1882,  when  he  and  Minnie  moved  into  the  brick  house  on 
the  same  block,  where  he  lived  exclusively  until  his  indict- 
ment. Since  Minnie’s  removal  from  the  old  homestead, 
Sarah,  Harriet,  and  Eleanor,  with  their  families  have  occu- 
pied it,  each  living  in  the  part  conveyed  to  her.  The  old 
homestead  fronts  east,  on  Main  street,  which  runs  north 
and  south  and  is  about  twenty  feet  from  the  street.  From 
the  gate  in  front  of  the  house  a path  leads  northerly  and 
westerly,  passing  partly  around  the  east  and  north  sides  of 
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the  house  to  the  northwest  corner  of  it ; and  continuing 
thence  northerly,  through  a gate  in  the  fence,  between  the 
old  homestead  premises  and  the  brick  house  premises,  owned 
and  occupied  by  Minnie.  The  brick  house  is  on  an  east  and 
west  street,  fronts  north,  and  is  sixty  to  seventy  yards  from 
the  old  homestead,  but  on  the  same  block. 

Your  honors  can  see  from  the  diagram  [indicating]  where 
these  parties  lived,  and  I will  now  endeavor  to  tell  you  what 
the  evidence  discloses  as  to  their  manner  of  living. 

There  is  no  evidence  that  the  defendant  ever  saw  either 
Adeline  or  Phoebe  during  the  time  charged  in  the  indict- 
ments. The  evidence  to  show  cohabitation  with  Sarah, 
Harriet,  Mary,  and  Eleanor,  or  one  of  them,  is  in  substance 
this  : 

He  called  on  Mary  and  her  family  “ as  any  other  gentle- 
man friend,”  four  or  five  times  during  the  eleven  months  of 
1885,  and  remained  from  half  a minute  to  half  an  hour. 
These  calls  were  in  the  daytime,  and  he  had  not  eaten  or 
slept  in  the  house  nor  been  there  at  night.  This  leaves  the 
occupants  of  the  old  homestead,  Sarah,  Harriet,  and  Eleanor. 

He  called  two  or  three  times  on  Sarah  and  her  family,  and 
remained  half  an  hour — possibly  an  hour — during  the  day. 
Did  not  eat  or  sleep  in  the  house,  and  was  not  there  in  the 
evening  or  at  night.  He  was  generally  occupied  during  these 
calls  in  business  conversation  with  Alviras,  a son,  who  was 
assistant  manager  in  the  co-operative  store  of  which  the 
defendant  was  superintendent ; but  Mr.  Snow  also  made  in- 
quiries  about  the  welfare  of  the  family. 

He  had  called  on  Harriet  and  her  family  two  or  three  times 
to  inquire  concerning  the  children  and  to  learn  of  their  well- 
being ; and  on  business  with  Frank,  a son,  who  was  engaged 
in  mercantile  pursuits.  He  stayed  a feAv  minutes  each  time, 
and  sat  down  from  half  a minute  to  perhaps  half  an  hour. 

He  called  on  Eleanor  and  her  family  two  or  three  times  in 
1885,  remaining  from  ten  to  fifteen  minutes  each  time,  but 
did  not  eat  or  sleep  there. 
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This  is  the  whole  evidence  to  show  cohabitation  in  1885, 
and  there  was  less  evidence  of  it  in  1883  and  1884. 

There  was  no  room  kept  for  him  in  any  house  except  Min- 
nie’s. There  he  ate,  slept,  and  stayed  when  at  home.  His 
mail  and  business  papers  came  there  ; his  personal  clothing 
was  kept  and  cared  for  there  ; and  no  indication  existed  of 
a home  or  habitation  at  any  other  place.  Not  only  was  it 
the  fact  that  he  lived  exclusively  at  the  brick  house  with  Min- 
nie, but  it  was  also  the  understanding  and  repute  in  the  neigh- 
borhood that  he  had  so  lived. 

I confidently  submit  that  such  a state  of  facts  cannot  con- 
stitute a criminal  cohabitation  with  more  than  one  woman. 
There  was  in  fact  and  in  law  no  cohabitation  with  any  woman 
but  Minnie,  and  therefore  the  evidence  is  insufficient  to  sus- 
tain the  conviction.  I have,  in  discussing  this  point,  dwelt 
more  particularly  upon  the  evidence  in  the  case  first  tried, 
because  it  is  the  strongest  of  the  three  cases  against  the  de- 
fendant. 

Mr.  .Justice  Harlan.  There  is  evidence  that  he  claimed  the 
women  as  his  wives,  is  there  not? 

Mr.  Richards.  Yes,  sir;  he  admitted  that  they  were  his 
wives  and  that  he  had  claimed  them  as  such.  I shall  con- 
sider the  effect  of  that  admission  in  my  next  point,  but, 
certainly,  it  alone  could  not  constitute  cohabitation. 

Mr.  Justice  Harlan.  What  do  you  say  cohabitation  consists 
of;  what  does  cohabitation  mean? 

Mr.  Richards.  I say  precisely  what  your  honors  said  in  the 
Cannon  case,  that  cohabitation  means  living  together  as  hus- 
band and  wife.  And  to  violate  this  statute  a man  must  so 
live  with  more  than  one  woman. 

As  my  illustrious  colleague  will  have  occasion  to  refer  to 
the  evidence,  during  his  argument,  I will  pass  on  to  the 
second  assignment  of  error. 

We  contend  that  the  court  erred  in  admitting  on  the  trial 
for  cohabitation  in  1885  evidence  tending  to  show  cohabita- 
tion with  the  same  women  in  1883  and  1884,  and  prior  thereto, 
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when  indictments  for  1883  and  1884  were  pending  before  the 
court. 

The  evidence  so  admitted  extends  through  the  entire  case, 
and  includes  a comparison  of  the  manner  of  living  in  the 
year  1885  with  the  manner  of  living  prior  thereto. 

In  objecting  to  the  evidence  the  attention  of  the  court  was 
called  to  the  indictments  for  1883  and  1884,  and  the  court 
held  that  it  would  take  judicial  notice  of  them  and  not  require 
them  to  be  offered  in  support  of  the  objection. 

The  evidence  was  not  only  admitted,  but  the  judge  charged 
the  jury  as  follows  : 

If  there  is  evidence  that  the  defendant  had  married  the  women,  had  been 
living  with  them  as  his  wives  before  the  offence,  it  may  be  considered  by  the 
jury  as  adding  weight  to  any  circumstances  proven,  pointing  to  unlawful  co- 
habitation during  the  time  the  offence  is  charged. 

The  statute,  under  which  Mr.  Snow  was  indicted,  has  been 
construed  to  mean  a cohabitation  with  more  than  one  woman 
as  wives,  or  under  the  claim  or  color  of  a marriage  relation. 
There  were  two  things  for  the  prosecutor  to  prove : The  claim 
or  color  of  a marriage  relation,  and  the  cohabitation — the 
latter  being  the  body  of  the  offence,  the  former  only  relating 
to  the  status  of  the  person  committing  it.  It  is  not  disputed 
that,  as  to  such  status  of  the  person,  evidence  would  be 
proper  covering  any  number  of  years,  though  separate  in- 
dictments were  pending,  and  that  such  evidence  would  violate 
no  rule  of  law.  The  plaintiff  in  error,  at  the  opening  of  the 
trial,  admitted  the  status  and  the  “ holding  out”  of  the  women 
as  wives  in  the  broadest  terms,  as  this  quotation  from  the 
record  shows  : 

The  defendant  by  his  counsel  admitted  before  the  court  and  jury  that  he 
had  been  married  to  all  the  women  named  in  the  indictment,  the  last  mar- 
riage being  in  1871.  and  that  he  never  was  divorced  from  either;  and  ever 
since  the  respective  marriages  has  claimed  each  of  said  women  as  his  wife, 
but  did  not  admit  that  he  had  cohabited  with  more  than  one  of  them  during 
any  part  of  the  time  charged  in  the  indictment. 

This  reduced  the  issue  to  proof  of  the  cohabitation  during 
the  time  charged,  and  gave  the  prosecutor  no  excuse  for  offer- 
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mg  evidence  of  prior  cohabitation  to  show  the  status  of  the 
parties,  or  the  “ holding  out  ” as  wives. 

The  general  rule  that,  to  aid  in  convicting  a person  of  one  . 
offence,  the  commission  of  another,  though  a like  offence,  can- 
not be  shown  to  defendant’s  prejudice,  is  well  settled.  Mr. 
Bishop,  in  his  work  on  Criminal  Procedure,  sections  1120 
and  1123,  says  : 

On  a trial  for  a particular  crime,  the  State  cannot  aid  the  proofs  against 
the  defendant  by  showing  him  to  have  committed  another  crime.  Not  even 
on  cross-examination  can  his  case  be  prejudiced  with  the  jury  by  testimony 
to  any  irrelevant  guilt. 

And  this  is  the  settled  rule  of  law,  as  shown  by  the  authori- 
ties cited  in  our  brief. 

The  exceptions  to  the  rule  do  not  relate  to  the  proof  of  the 
fact  or  act  constituting  the  offence,  but  only  to  the  questions 
of  knowledge,  purpose,  malice,  or  intent,  where  such  things 
characterize  the  act  and  are  necessary  to  make  it  criminal  or 
to  enhance  its  criminality.  The  cases  cited  by  opposing  coun- 
sel go  to  this  extent,  but  no  further,  and,  in  his  argument  on 
another  branch  of  the  case,  he  has  conceded  the  very  point 
for  which  we  are  here  contending.  After  quoting  liberally 
from  the  authorities,  he  says  : 

From  this  practice  it  is  clearly  to  be  deduced  that  there  might  be  any  num- 
ber of  indictments  against  a party  for  either  of  the  offences  named,  but  that 
no  one  indictment  could  be  supported  by  evidence  which  has  been  introduced 
under  any  of  the  others. 

If  counsel  has  stated  the  law  correctly  upon  this  point, 
and  he  certainly  has,  then  it  necessarily  follows  that  there 
was  error  in  admitting  this  evidence  to  prove  the  only  fact 
in  issue,  and  in  giving  instructions  to  the  jury  that  they 
might  consider  it.  The  usual  test  as  to  whether  one  action 
or  prosecution  is  a bar  to  another  is  whether  the  same  evi- 
dence would  prove  or  tend  to  prove  each  case.  Here  there 
were  separate  indictments  for  1883  and  1881,  for  the  same 
acts  which  were  proved  to  procure  a conviction  for  1885. 

Mr.  Justice  Miller.  Suppose  there  was  but  one  indict- 
ment, that  for  1885  ? 
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Mr.  Richards.  Then  I say  the  prosecution  might  have  in- 
troduced evidence  of  what  occurred  in  1883  and  1884,  be- 
, cause  there  was  but  one  offence  charged.  'But  I most  emphati- 
cally insist  that  a person  cannot  legally  be  Convicted  of  three 
separate  offences  upon  the  same  evidence  introduced  in  three 
separate  trials.  Both  law  and  justice  forbid  such  a thing  ; 
and  yet  it  was  done  in  these  cases.  On  the  trial  for  1885 
the  Court  admitted  evidence  of  what  occurred  in  1883  and 
1884  ; on  the  trial  for  1884  the  evidence  as  to  1883  and  1884 
was  used  the  second  time  to  procure  a conviction  ; and  on 
the  trial  for  1883  the  same  evidence  as  to  what  occurred  in 
that  year  was  used  the  third  time. 

Mr.  Justice  Field.  It  may  be  that  the  same  testimony 
covers  the  three  years. 

Mr.  Richards.  It  is  utterly  incomprehensible  to  me,  under 
the  authorities,  as  I read  them,  and  the  principles  of  law  as 
I understand  them,  that  the  same  testimony  can  be  used 
three  times  to  convict  a person  of  three  distinct  offences. 
But  I pass  on  to  the  next  point  in  my  brief. 

The  Court  erred  in  excluding  evidence  that  no  sexual  in- 
tercourse had  taken  place  with  any  of  the  women  except 
one. 

This  Court  has  decided  that  proof  of  sexual  intercourse 
need  not  be  made  by  the  prosecutor  and  is  not  essential  to 
the  offence.  It  has  been  held,  however,  that  the  prosecutor 
may  prove  it,  if  he  can,  and  proof  of  the  birth  of  children 
in  Utah  is  taken  as  evidence  of  cohabitation. 

In  the  Cannon  case  (116  U.  8.,  p.  71,)  it  was  held  not  to  be 
error  to  exclude  proof  of  non-sexual  intercourse.  I under- 
stand that  ruling  is  not  based  on  the  idea  that  the  proof  is 
immaterial  in  all  cases,  but  that  the  admitted  facts  in  the 
Cannon  case  constituted  cohabitation  irrespective  of  the  fact 
of  sexual  intercourse,  and  that  the  admission  of  the  evi- 
dence could  not  have  helped  the  defendant’s  case,  and  its 
exclusion  could  not  injure  him. 

In  this  case  there  were  no  such  conclusive  facts.  The 
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plaintiff  in  error  had  not  lived  in  the  same  house  with  more 
than  one  woman.  The  evidence  showed  that  he  had  merely 
visited,  and  had  not  lived,  with  more  than  one  ; and  it  was  a 
question  of  fact  for  the  jury  whether  those  visits  were  made 
in  good  faith  and  for  the  purposes  claimed  by  the  plaintiff  in 
error,  or  whether  he  was  in  fact  living  or  cohabiting  with  the 
women.  It  was,  therefore,  proper  for  the  plaintiff  in  error  to 
show  to  the  jury  the  character  of  those  calls  or  visits,  what 
occurred  and  what  did  not  occur,  and  especially  that  no  such 
decisive  act  took  place  as  would  convert  those  visits  into  co- 
habitation. The  nature  of  the  visits  and  the  purposes  for 
which  they  were  made  were  involved,  and  from  the  admis- 
sion that  the  women  were  his  wives  the  jury  may  have  drawn 
unfavorable  inferences  as  to  what  occurred.  A reference  to 
the  testimony  will  show  that  there  was  no  evidence  from  which 
the  court,  as  a matter  of  fact  and  law,  could  say  there  had  been 
cohabitation,  but  that  the  jury  should  have  passed  upon  the 
question,  hence  the  court  erred  in  applying  the  decision  in  the 
Cannon  case. 

The  argument  of  opposing  counsel  illustrates  the  hardship 
to  the  defendant  of  this  ruling.  He  insists  that  the  testimony 
of  Mr.  Snow’s  wives  should  show  that  “ he  had  become  to 
them  as  other  men.”  How  could  this  have  been  done  in  a 
more  effective  manner  than  by  their  testimony  upon  this  very 
point  ? It  is  true  that  Mary  said  “ he  called  as  any  other 
gentleman  friend,”  but,  when  pressed  by  the  defence  to  a 
more  specific  statement,  she  was  stopped  by  the  court  at 
this  most  important  point  and  forbidden  to  answer. 

The  court  erred  in  refusing  instructions  asked  by  the  de- 
fendant as  follows  : 

Second  Request.  The  term  cohabit  means  “live  with”  or  “ dwell  with,” 
and  in  the  act  under  which  the  defendant  is  indicted  means  to  “live  with  as 
wives.” 

Third  Itequest.  To  constitute  cohabitation  there  must  be  such  a frequency 
or  regularity  and  manner  of  association  of  a man  and  womau  as  to  amount  to 
a living  together  and  distinguish  the  association  from  mere  visits,  and  so  long 
as  there  is  not  a living  together,  occasional  visits  do  not  amount  to  cohabi- 
tation. 
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The  court  refused  these  requests  severally,  and  gave  no 
equivalent  instruction,  or  any  instruction  which  would  clearly 
call  the  attention  of  the  jury  to  what  ‘constituted  cohabita- 
tion, or  that  the  parties  must  in  any  manner  live  together  to 
constitute  a cohabitation. 

The  court  charged  as  follows,  and  the  plaintiff  in  error 
excepted  : 

It  is  not  necessary  that  the  evidence  should  show  that  the  defendant  and 
these  women,  or  either  of  them,  occupied  the  same  bed,  slept  in  the  same 
room,  or  dwelt  under  the  same  roof  ; neither  is  it  necessary  that  the  evidence 
should  show  that  within  the  time  mentioned  in  the  indictment  the  defendant 
had  sexual  intercourse  with  either  of  them. 

The  question  is.  were  they  living  in  the  habit  and  repute  of  marriage  ? 

The  offence  of  cohabitation  is  complete  when  a m»n,  to  all  outward  ap- 
pearances, is  living  and  associating  with  two  or  more  women  as  wives. 

If  the  conduct  of  the  defendant  has  been  such  as  to  lead  to  the  belief  that 
the  parties  were  living  as  husband  and  wife  live,  then  the  defendant  is  guilty. 

Mr.  Justice  Field.  If  a man  has  several  wives,  and  lie  does 
not  live  in  the  same  house,  does  that  prove  that  they  do  not 
cohabit  together?  Unless  he  keeps  a harem  he  must  keep 
them  in  separate  buildings. 

Mr.  Richards.  While  it  may  not  prove  that  they  do  not 
cohabit,  it  certainly  does  not  prove  that  they  do  cohabit.  It 
is,  your  honor,  for  the  purpose  of  finding  out  what  consti- 
tutes cohabitation  that  I am  here  with  these  cases. 

In  four  sentences  the  court  gave  one  negative  definition, 
that  is,  told  the  jury  what  was  not  necessary  to  the  offence, 
and  three  separate  affirmative  definitions  ; and  the  state  of 
the  evidence  is  important  in  comparing  what  was  asked  with 
what  was  given.  Occasional  and  quite  rare  calls  or  visits  on 
the  women,  who  lived  in  separate  houses,  was  all  that  was 
shown,  and  some  of  those  visits  were  to  sons  of  the  women 
on  business.  The  plaintiff  in  error  claimed  before  the  jury 
that  those  calls  were  mere  visits,  and  in  that  view  asked  that 
the  jury  might  be  instructed  as  to  the  meaning  of  the  word 
“ cohabit,”  and  what  would  constitute  cohabitation.  The 
evidence  showed  that  he  had  not  eaten  or  slept,  or  passed  an 
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evening  or  a day  in  the  house  of  any  of  these  women,  and 
there  was  at  least  a fair  question  of  fact  to  go  to  the  jury. 

The  negative  definition  of  the  judge  did  not  meet  the  case, 
and,  though  some  of  it  was  correct,  the  statement  that  they 
need  not  dwell  in  the  same  house  was  at  least  misleading, 
and  not  an  answer  to  the  requests.  It  may  be  conceded  that 
cohabitation  is  possible  without  dwelling  in  the  same  house, 
but  there  was  no  evidence  in  this  case  calling  for  the  instruc- 
tion, and  the  jury  could  only  have  understood  that  living  in 
separate  houses  and  holding  out  the  women  as  wives  was 
sufficient. 

The  first  affirmative  definition  is  : Were  they  living  in  the 
“ habit  and  repute  of  marriage  ? ” The  repute  of  marriage, 
and  marriage  in  fact,  were  not  disputed.  The  habit  of  mar- 
riage was  a vague  general  expression  from  which  the  jury 
could  get  no  information  as  to  what  was  cohabitation,  and 
was  only  a repetition  of  the  substance  of  the  word  cohabita- 
tion without  aiding  in  its  interpretation.  The  second  af- 
firmative definition  did  not  submit  to  the  jury  whether  there 
was  a living  together,  or  cohabitation,  which  was  the  issuable 
fact,  but  submitted  the  probative  fact  whether  there  was  the 
outward  appearance  of  cohabitation,  and  did  not  specify  to 
whom  such  appearances  must  be  known.  The  differences 
between  the  requests  and  this  definition  are  pointed,  and  the 
instruction  had  a tendency  to  mislead  the  jury  as  to  what 
was  the  issuable  fact  to  be  found. 

In  the  case  of  Livingston  v.  Maryland  (7  Cranch  ) Mr.  Jus- 
tice Story,  in  delivering  the  opinion  of  this  Court,  said  : 

The  prayer  of  the  plaintiffs  in  the  fifth  exception  was  for  a direction  that 
under  all  the  circumstances  of  the  case  there  was  no  such  concealment  as 
would  avoid  the  plaintiffs’  right  to  recover.  And  if,  in  point  of  law,  the 
plaintiffs  were  entitled  to  such  direction,  the  Court  erred  in  their  refusal, 
although  the  direction  afterwards  given  by  the  Court  might,  by  inference 
and  argument,  in  the  opinion  of  this  Court,  be  pressed  to  the  same  extent. 
For  the  -party  ha*  a right  t->  a direct  and  punitive  instruction  ; and  the  jury 
are  not  to  be  left  to  believe  in  distinctions  where  none  exist,  or  to  reconcile  pro- 
positions by  mere  argument  and  inference.  It  would  be  a dangerous  practice , 
and  tend  to  mislead  instead  of  enlightening  a jury. 
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Tlie  Supreme  Court  of  Connecticut  in  the  case  of  Morris 
v.  Platt,  (32  Conn.,)  says  : 

The  court  did  not  conform  to  the  request.  The  charge  as  given  informed 
the  jury  what  “ the  great  principle  ” of  the  law  of  self-defence  is.  and  cor- 
rectp' ; but  that  was  not  all  to  which  the  defendant  was  entitled.  It  is  not 
for  juries  to  apply  “ great  principles  ” to  the  particular  state  of  facts  claimed 
and  found,  and  thus  make  the  law  of  the  case.  When  the  facts  are  admitted, 
or  proved  and  found,  it  is  for  the  court  to  say  what  the  law  as  applicable  to 
them  is,  and  whether  or  not  they  furnish  a defence  to  the  action,  or  a justifi- 
cation for  the  injury,  if  that  be  the  issue.  And  so  where  evidence  is  offered 
by  either  party  to  prove  a certain  state  of  facts,  and  the  claim  is  made  that 
they  are  proved,  and  the  court  is  requested  to  charge  the  jury  what  the  law 
is  as  applicable  to  them,  and  what  verdict  to  render  if  they  find  them  proved, 
the  court  must  comply.  This  is  not  only  the  common  law  rule,  but  it  is 
carefully  and  explicity  declared  in  this  State  by  statute. 

The  third  affirmative  definition  given  in  this  case  seems 
clearly  erroneous  : 

If  the  conduct  of  the  defendant  has  been  such  as  to  lead  to  the  belief  that 
the  parties  were  living  as  husband  and  wife  live,  then  the  defendant  is  guilty. 

The  issue  was  whether  the  plaintiff  in  error  had  in  fact 
cohabited  with  more  than  one  woman,  and  this  fact  was  to 
be  found  beyond  a reasonable  doubt.  The  defendant  asked 
the  court  to  say  to  the  jury  that  the  parties  must  have  lived 
together.  The  court  refused  to  so  instruct,  but  said  that  if 
the  jury  found  that  some  one  might  have  been  led  to  that  be- 
lief it  was  enough.  Who  was  to  be  led  to  that  belief  ? If 
it  be  interpreted  to  mean  that  the  jury  must  be  led  to  the  be- 
lief, it  is  still  erroneous  and  would  mean  “ if  you  find  you 
are  led  to  this  belief  by  the  evidence  the  defendant  is  guilty.” 

Fourth  request.  The  defendant,  though  living  with  one  wife,  could  law- 
fully visit  another  and  her  children  at  reasonable  times  and  for  lawful  pur- 
poses, and  the  purposes  of  inquiring  concerning  the  health  and  welfare  of 
such  other  wife  and  his  children  by  her,  of  providing  for  their  support,  and 
the  education,  employment,  and  business  of  the  children  would  be  lawful. 
He  is  not  required  to  break  off  friendly  relations  with  any  of  his  wives  and 
may  attend  friendly  or  social  or  religious  meetings  at  their  houses. 

This  request  met  every  aspect  of  the  evidence  in  the  case 
and  the  defendant’s  claim  of  the  purposes  of  his  visits.  If 
he  can  visit  a plural  wife  at  all,  we  submit  that  it  should 
have  been  given. 


57 


And  this  brings  us  to  the  important  query : Can  a man 
visit  his  plural  wife  at  all  without  violating  the  provisions  of 
this  section  ? She  is  the  mother  of  his  children  and,  in  addition 
to  his  moral  obligation  to  support  her  and  them,  to  provide 
for  their  education  and  moral  training,  there  is  the  legal 
duty  to  do  all  this  imposed  upon  him  by  the  same  act  which 
prohibits  cohabitation.  The  children  are  as  a rule  at  the 
mother’s  home,  and  need  the  combined  wisdom  and  solici- 
tude of  both  parents  to  rear  and  tit  them  for  the  vocations 
and  pursuits  of  life.  Can  it  be  possible  that  Congress  in- 
tended to  prevent  the  parents  from  ever  conferring  together 
upon  such  important  issues  or  to  compel  them,  after  sus- 
taining these  close  relations  to  each  other,  to  sacrifice  the 
vital  interests  of  their  offspring  and  become  as  utter 
strangers  V Does  the  law  forbid  them  such  association  and 
intercourse  as  would  have  been  proper  if  they  had  never 
been  more  than  ordinary  friends,  and  as  is  now  necessary 
to  the  welfare  of  the  children  ? Does  the  law,  in  making  it 
the  duty  of  the  father  to  care  for  his  offspring,  also  require 
that  he  should  tear  them  from  the  mother’s  bosom  and  send 
them  beyond  her  reach,  lest  in  his  bounden  ministration  to 
their  wants  he  shall  see  or  speak  for  an  instant  with  their 
natural  nurse — the  mother  ? To  concede  these  things  would 
be  to  impute  to  Congress  the  cruel  absurdity  of  imposing  a 
legal  duty  upon  the  citizen  and  then  inflicting  a penalty  for 
the  performance  of  that  duty.  Your  honors  will  not  sus- 
tain such  an  inhuman  construction. 

No  instruction  equivalent  to  the  fourth  request,  was  given, 
but  the  jury  was  instructed  as  follows,  and  the  plaintiff  in 
error  excepted  : 

Of  course  the  defendant  might  visit  his  children  by  the  various  women,  he 
may  make  direction  regarding  their  welfare,  he  may  meet  the  women  on 
terms  of  social  equality,  but  if  he  associates  with  them  as  a husband  with  his 
wife,  he  is  guilty.  The  Edmunds  law  says  there  must  be  an  end  to  the  rela- 
tionship previously  existing  between  polygamists ; it  says  that  relationship 
must  cease. 

The  fourth  request  asked  the  Court  to  say  that  the  plain- 
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tiff  in  error  might  visit  liis  wives.  There  is  no  answer  to  this 
request  in  the  charge.  The  jury  were  told  that  he  might 
visit  the  children  but  there  was  no  charge  of  cohabiting  with 
them.  They  were  also  told  that  he  might  “ meet  the  women 
on  terms  of  social  equality.”  This  implies  nothing  more 
than  that  both  might  lie  guests  at  a friend’s  house  or  might 
meet  on  the  street  or  in  any  public  place,  and  the  term 
“ meet  ” includes  and  would  be  understood  to  mean  a casual 
meeting,  and  not  an  intentional  one,  while  the  term  visit 
would  mean  an  intentional  going  to  see  the  very  person 
visited  ; and  it  was  to  this  view  that  the  request  was  directed. 
What  language  could  be  more  misleading  and  delusive  than 
the  expression  : “If  he  associates  with  them  as  a husband 
with  his  wife  he  is  guilty  ? ” 

What  did  the  court  mean  by  that  expression  ? Whenever 
Mr.  Snow  met  either  of  his  wives,  whether  at  their  homes,  on 
the  public  street,  at  meeting  or  elsewhere,  the  association 
whatever  it  was,  although  in  the  presence  of  others  and  en- 
tirely innocent  and  proper  in  its  character,  was  as  husband 
and  wife.  I have  had  occasion  to  state  to  your  honors  in 
former  cases,  the  belief  of  my  people  with  regard  to  the 
marriage  relation.  We  believe  that  when  once  entered  into 
and  sanctioned  by  competent  authority  it  becomes  eternal  in 
duration  and  cannot  be  dissolved  by  any  human  power.  So 
that  whatever  association  takes  place  between  such  parties 
it  must  be  as  husband  and  wife,  and  the  jury,  understanding 
this,  must  have  adopted  the  view  that  under  this  astounding 
instruction  the  accused  was  guilty. 

Fifth  Request.  Having  more  than  one  wife  and  claiming  and  introduc- 
ing more  than  one  woman  as  wives  do  not  constitute  the  offence  charged. 
You  must  find,  to  justify  a conviction,  that  he  has  lived  with  more  than 
one  within  the  time  stated  in  the  indictment. 

The  prosecution  had  given  evidence  that  when  Lorenzo 
Snow  Avas  under  arrest  in  the  IT.  S.  Marshal’s  office,  and  three 
of  the  women  were  there  under  subpoena,  he  had  introduced 
the  three  Avomen  as  his  wives  ; and  the  attention  of  the  jury 
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was  nowhere  called  to  the  distinction  between  evidence  of 
the  status,  and  the  fact  of  cohabitation ; and  the  ambiguous 
manner  in  which  the  jury  was  instructed  tended  to  mislead 
them  as  to  what  constituted  the  offence  and  to  induce  them 
to  give  undue  importance  to  the  relation  of  the  parties.  I 
contend  that  the  request  is  fair,  meets  the  issue  before  the 
jury,  and  should  have  been  given. 

The  only  answer  to  the  request  is  found  in  the  clauses  of 
the  charge  already  quoted,  that  “ the  Edmunds  law  says  there 
must  be  an  end  of  the  relationship  previously  existing  be- 
tween polygamists.  It  says  that  relationship  must  cease.” 

The  giving  of  this  instruction  was  gross  error.  The  “ Ed- 
munds law,”  as  construed  by  this  Court,  does  not  say  that 
“ there  must  be  an  end  to  the  relationship  previously  existing 
between  polygamists,”  nor  that  “that  relationship  must 
cease.”  But,  on  the  contrary,  this  Court,  in  construing  that 
statute,  in  the  case  of  Murphy  v.  Ramsey,  (114  U.  S.,  43,) 
expressly  negatives  that  idea  in  the  following  language  : 

The  crime  and  offence  of  bigamy  or  polygamy  * * consists  in  the  fact 

of  unlawful  marriage.  * * Continuing  to  live  in  that  state  afterwards  is 

not  an  offence,  although  cohabitation  with  more  than  one  woman  is. 

This  instruction,  that  the  law  said  the  relationship  must 
cease,  left  the  jury  to  infer  that  there  must  be  some  measures 
taken  to  sever  the  “ relationship,”  and  that  a man  could  not 
admit  that  the  relationship  of  husband  and  wife  existed 
without  being  guilty.  Such  is  not  the  law.  That  law  pun- 
ishes the  offence  of  polygamy  and  the  offence  of  living  with 
more  than  one  woman  as  wives ; and  if  the  old  relationship 
or  status,  as  distinguished  from  some  new  affirmative  offence 
is  maintained,  the  polygamist  cannot  vote.  In  a prosecution 
for  unlawful  cohabitation,  it  is  gross  error  to  use  language 
from  which  the  jury  must  have  understood  that  the  main- 
tenance of  the  relationship  was  the  gist  of  the  offence.  This 
adopted  the  theory  that  the  “ holding  out  ” as  wives  was  the 
gist  of  the  offence  and  virtually  declared  that  the  polygamous 
status  itself  was  criminal. 
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Mr.  Snow  had  admitted  the  relationship,  and  the  jury  un- 
doubtedly understood  from  this  part  of  the  charge  that  upon 
such  admission  they  were  directed  to  convict. 

When  I say  he  had  admitted  the  relationship,  I do  not 
mean  that  he  admitted  the  continuance  of  any  polygamous 
practice  or  conduct,  but  the  existence  of  that  spiritual  rela- 
tion which  had  long  before  been  entered  into  by  him  and  his 
wives  and  which,  according  to  their  belief,  still  continued 
and  will  continue  to  exist,  even  in  eternity,  no  matter  whether 
they  live  together  in  this  life  as  husband  and  wives  or  not. 
This  is  what  he  meant,  and  all  he  meant,  In'  the  admission 
that  the  women  were  his  wives  and  that  he  had  claimed  them 
as  such,  and  yet  upon  that  admission  and  this  instruction  the 
jury  found  him  guilty  of  unlawful  cohabitation. 

Sixth  Request.  The  law  assumes  the  defendant  innocent  until  he  is  proven 
guilty  beyond  a reasonable  doubt,  and  his  guilt  or  innocence  is  to  be  deter- 
mined by  you,  and  what  others  or  the  public  may  have  believed  or  had  reason 
to  believe  from  his  manner  of  living  is  not  the  issue,  but  you  are  to  say  from 
the  evidence  whether  or  not  he  did  in  fact  live  with  more  than  one  woman  as 
charged. 

This  request  brought  the  Court  squarely  to  the  point  whether 
cohabitation  in  fact  with  more  than  one  woman  was  necessary 
or  not,  and  he  refused  to  tell  the  jury.  Can  any  one  doubt 
that  the  defendant  was  entitled  to  have  this  instruction  given  ? 
It  would  seem  strange  that  the  necessity  should  arise  for  ask- 
ing a court  to  tell  the  jury  what  the  issue  was  which  they 
were  to  try,  and  utterly  incredible  that,  when  asked  to  so 
charge,  a court  should  refuse  ; but  such  a necessity  cer- 
tainly arose,  and  such  a refusal  was  positively  made  in  this 
case. 

The  only  answer  to  the  instruction  asked  for  justifies  the 
request,  and  is  as  follows  : 

If  the  conduct  of  the  defendant  has  been  such  as  to  lead  to  the  belief  that 
the  parties  were  living  as  husband  and  wife  live,  then  the  defendant  is  guilty. 

Our  seventh  and  eighth  requests  were  as  follows  : 

Seventh  Request.  The  defendant  was  not  required  to  give  any  notice,  pub- 
lic or  otherwise,  of  his  manner  of  life  or  purpose,  or  whether  he  was  or  was 
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not  abstaining  from  cohabiting  with  more  than  one  woman,  and  it  is  a suffi- 
cient defence  if  you  find  from  the  evidence  that  it  is  not  shown  beyond  a 
reasonable  doubt  that  he  in  fact  did  live  or  cohabit  with  more  than  one.  t 
Eighth  Request.  It  is  immaterial  whether  or  not  there  was  any  change  of 
conduct  toward,  or  of  relations  with,  his  wives  at  the  time  of  the  pas- 
sage of  the  Edmunds  law.  if  at  and  prior  to  that  time  he  was  not  violating 
the  provisions  of  the  act  relating  to  cohabiting  with  more  than  one  woman, 
and  if  in  1885  he  has  not  so  cohabited,  he  is  innocent  of  the  present  charge, 
whether  such  innocence  is  the  result  of  a change  of  relations  with  his  wives, 
or  the  result  of  a maintenance  of  former  relations. 

These  requests  were  material,  in  view  of  the  evidence 
comparing  the  defendant’s  manner  of  living  in  1885  with  his 
manner  of  living  during  the  last  ten  or  more  years,  and  the  in- 
struction permitting  the  jury  to  consider  such  eyidence,  and 
the  declaration  to  the  jury  of  what  the  Edmunds  law  says.  And 
I most  confidently  assert  that  the  defendant  was  entitled  to 
haye  each  and  all  of  the  requests  given.  The  refusal  of  the 
Court  to  instruct  the  jury  as  to  the  real  issue  and  the  mis- 
leading and  erroneous  instructions  given  undoubtedly  led  the 
jury  to  convict  my  client,  not  because  he  had  lived  or  cohabited 
with  more  than  one  woman,  but  simply  because  he  admitted 
that  the  women  whom  he  had  married  for  time  and  eternity 
were  still  his  wives.  Such  gross  errors  certainly  entitled  him 
to  a new  trial,  and  the  court  below  erred  in  not  granting  it. 

In  each  case  judgment  for  three  penalties  is  entered  upon 
the  record.  I do  not  understand  this  practice,  and  it  cer- 
tainly affords  opportunity  for  great  injury  to  my  client.  The 
commitment  in  each  case  requires  his  imprisonment  for  the 
term  of  eighteen  months,  when  the  time  should  be  but  six 
months,  because  the  satisfaction  of  one  commitment  would 
not,  on  its  face,  be  a satisfaction  of  the  others. 

If  your  honors  please,  I come  now  to  the  question  of 
segregation  which  is  raised  by  the  pleas  of  former  conviction 
interposed  in  two  of  these  cases.  Three  indictments  were 
found  against  Mr.  Snow  on  the  same  day  and  by  the  same 
grand  jury,  for  cohabiting  with  the  same  women  in  1883,  in 
1884,  and  the  eleven  first  months  of  1885,  respectively.  The 
question  is  simply  this  : Where  the  alleged  cohabitation  has 
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been  continuous  and  at  the  same  place  and  with  the  same 
women,  can  it  be  divided  by  an  arbitrary  division  of  the  time 
intrb  several  offences  ? 

The  statute  only  prescribes  one  penalty  for  unlawful  co- 
habitation ; and  as  the  offence  in  its  very  nature  is  continuous, 
consisting  of  a continuing  act  or  series  of  acts,  all  amounting 
to  the  one  thing  termed  cohabitation,  it  is  necessarily  the 
same  offence  until  the  continuity  is  broken  by  a prosecution, 
or  by  some  marked  act  or  cessation  ; and  where  the  contin- 
ous  act  covers  every  day  for  a period  of  nearly  three  years, 
as  shown  by  these  indictments,  the  offence  is  one  and  indi- 
visible. It  is  merely  arbitrary  to  divide  such  a continuous 
act  by  years — it  is  just  as  susceptible  to  division  by  months, 
weeks,  or  even  days — and  such  arbitrary  division  shows  that 
there  is  no  division  in  fact  or  in  law,  and  that  it  can  have  no 
principle  to  support  it. 

So  far  as  the  books  disclose,  this  is  the  first  time  that  an 
attempt  has  ever  been  made  to  segregate  the  offence  of  co- 
habitation, a fact  which  is  itself  very  significant,  and  will 
doubtless  have  its  weight  with  this  Court  in  determining  this 
very  important  question.  I say  important,  because,  as  I will 
show  your  honors  in  the  course  of  my  argument,  it  resolves 
itself  into  the  simple  proposition,  whether  it  is  possible  for 
the  prosecutor  and  grand  jury,  by  this  novel  procedure,  to  so 
change  the  punishment  prescribed  by  law,  that  it  may  be- 
come life  imprisonment  for  an  offence  to  which  the  statute 
has  attached,  as  the  maximum  penalty,  six  months  imprison- 
ment and  three  hundred  dollars  fine. 

But  while  we  find  no  case  directly  in  point,  the  principle 
we  invoke  has  been  applied  in  numerous  cases  which  are 
analogous  to  this,  and  the  reasoning  of  the  courts  in  those 
cases  is  so  cogent  that  we  see  no  room  for  doubt  as  to  the 
soundness  of  our  position.  In  the  case  of  Sturgis  v.  Spof- 
ford,  (15  N.  Y.,  446,)  the  Court  held  that  only  one  penalty 
could  be  recovered  for  several  violations  of  a statute  occurring 
before  the  suit  was  brought,  and  in  speaking  of  the  reason 
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and  policy  of  the  law  the  Court  uses  the  following  pertinent 
language  : 

If  the  prosecution  is  promptly  instituted  for  a single  offence,  it  operates  as  a 
salutary  warning  to  discontinue  the  practice  or  acts  complained  of,  while  delay 
may  be  regarded  as  an  acquiescence  in  the  right  of  the  party  to  perform  the 
act.  * * * Under  this  rule  the  party  prosecuted  will  have  an  opportunity 
to  desist  from  doing  the  act  complained  of,  and  if  he  does  not,  he  will  know- 
ingly incur  all  the  hazard  of  repeated  prosecutions. 

In  the  case  of  Fisher  v.  N.  Y.  C.  and  H.  R.  R.R.  Co.,  (46 
N.  Y.,  644,)  the  same  doctrine  was  held,  and  the  court  says  : 

But  one  penalty  can  be  recovered  upon  the  statute  under  consideration,  for 
all  acts  committed  prior  to  the  commencement  of  the  action.  If  after  this  it 
is  again  violated,  another  may  be  recovered  in  another  action  commenced 
thereafter,  and  so  on  as  long  as  violations  continue.  This  will  not  only  tend 
at  once  to  put  a stop  to  the  extortion  when  it  is  committed  knowingly  by  the 
defendant,  but  where  it  is  done  under  a mistake  as  to  its  rights,  will  it  give 
notice  that  its  right  to  charge  the  amount  claimed  is  challenged,  and  will  in- 
duce a cautious  examination  of  the  question,  and  an  abandonment  of  the  claim 
before  a ruinous  amount  of  penalties  have  been  incurred. 

If  it  be  necessary  that  the  Government  should  give  a 
defendant  notice,  by  commencing  suit  in  each  case,  where 
the  penalty  is  only  $50,  how  much  more  imperative  must  be 
the  rule  in  a case  like  this,  where  the  penalty  imposed  may 
be  both  fine  and  imprisonment,  and  where  the  delay  might 
cause  the  defendant  not  only  to  incur  “ a ruinous  amount 
of  penalties,”  in  fines,  but  even  to  subject  himself  to  im- 
prisonment for  life. 

The  Chief- Justice.  Y our  position  is  that  they  cannot  di- 
vide up  a continued  cohabitation  into  parts  ? 

Mr.  Richards.  YYs,  sir. 

The  Chief- Justice.  Here  they  seem  to  have  made  onl}’ 
one  arrest. 

Mr.  Richards.  That  is  true.  They  waited  until  more  than 
three  years  after  the  law  was  passed  before  commencing  any 
prosecution,  and  then  arrested  the  defendant  and  indicted 
him  three  times,  on  one  examination  of  witnesses  before  the 
grand  jury,  for  a continuous  cohabitation  extending  back  two 
years  and  eleven  months.  This  is  what  we  complain  of,  and 
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we  say  there  was  but  one  offence,  and  should  have  been  but 
one  indictment  and  one  prosecution. 

The  Chief- Justice.  They  charged  him  with  cohabitation 
with  the  same  women  in  every  case  ? 

Mr.  Richards.  Yes,  sir  ; and  introduced  the  same  evidence 
to  convict  him  in  each  case,  using  it  three  times  and  procur- 
ing three  convictions. 

Mr.  Justice  Miller.  I understand  that  the  indictment  for 
the  offence  committed  in  1885  was  first  tried,  and  the  de- 
fendant convicted. 

Mr.  Richards.  Yes,  sir. 

Mr.  Justice  Miller.  And  you  pleaded  that  in  bar  of  the 
others. 

Mr.  Richards.  Yres,  sir  ; and  when  two  of  the  cases  had 
been  tried,  we  pleaded  them  both  in  bar  of  the  third. 

The  Chief-Justice.  Your  argument  is  to  the  effect  that 
occasional  cohabitations  are  liable  to  aggregate  the  punish- 
ment, while  a continual  cohabitation  will  curtail  it  ? 

Mr.  Richards.  I do  not  so  understand  it,  sir  ; my  position 
is  this  : The  legislative  power  declares  what  shall  constitute 
the  offence  and  prescribes  a penalty  for  committing  it. 
Whenever  the  Government  has  information  that  the  offence 
has  been  committed,  it  may  prosecute,  whether  the  cohabita- 
tion has  continued  a month  or  a year,  but  until  it  does  prose- 
cute there  can  be  but  one  offence.  After  an  indictment  is 
found  and  the  party  has  notice,  as  the  New  York  court  says, 
then  if  he  repeats  the  offence  he  may  be  prosecuted  again, 
and  so  on.  But  my  contention  is  that  the  cohabitation  being 
continuous,  cannot  be  divided  up  and  made  to  constitute 
several  offences. 

The  Chief-Justice.  Does  it  appear  on  the  record  that  this 
was  a continued  cohabitation  ? 

Mr.  Richards.  It  does.  The  indictments  are  all  contained 
in  the  pleas  of  former  conviction  and,  together,  charge  a con- 
tinuous cohabitation  covering  every  day  between  January  1st, 
1883,  and  December  1st,  1885. 
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Referring  again,  your  honors,  to  the  authorities.  In  Mayor 
of  New  York  v.  Ordrenan,  (12  Johns.,)  the  doctrine  we  are 
here  contending  for  is  emphatically  declared,  and  a decision 
by  Lord  Mansfield  is  quoted  in  support  of  it. 

The  Supreme  Court  of  North  Carolina  in  the  case  of  State 
v.  Commissioners,  (2d  Murphey,  371,)  denounced  this  proced- 
ure in  the  following  terms  : 

Were  such  a doctrine  tolerated,  it  is  impossible  to  say  where  its  conse- 
quences would  end.  * * * This  notion  of  rendering  crimes,  like  matter 
infinitely  divisible,  is  repugnant  to  the  spirit  and  policy  of  the  law,  and 
ought  not  to  be  countenanced. 

The  reasoning  of  the  courts  in  these  and  other  cases  cited 
in  our  brief,  would  seem  to  place  the  matter  beyond  all  con- 
troversy, were  it  not  that  in  one  single  case,  Commonwealth  v. 
Connors,  (116  Mass.,  35,)  the  Supreme  Court  of  Massachusetts 
held  otherwise,  and  upon  this  case  the  counsel  for  Govern- 
ment relies.  Two  indictments  were  found  against  the  defend- 
ant on  the  same  day  for?  keeping  a tenement  for  the  illegal 
sale  of  liquors,  and  the  court  held  that  both  indictments  might 
stand,  on  the  theory,  as  stated  in  Commonwealth  v.  Robin- 
son, (126  Mass.,  35,)  that  the  grand  jury  is  vested  with  “ a very 
large  discretion  in  limiting  the  time  within  which  a series  of 
acts  may  be  alleged  as  constituting  a single  offence.” 

It  is  difficult  to  understand  by  what  process  of  reasoning 
the  Court  reached  this  conclusion,  or  to  reconcile  it  with  the 
elementary  rules  of  law.  That  legislative  power  can  only  be 
exercised  by  competent  legislative  authority  is  well  settled, 
and  that  no  judicial  or  executive  officer  or  body  can  usurp 
such  functions  will  not  be  denied  ; and  yet,  while  the  law 
should  always  be  fixed  and  definite  in  its  requirements,  and 
never  shifting  or  uncertain,  it  is  contended  that  a grand  jury 
may,  at  its  pleasure,  by  making  two  or  more  presentments  in 
a certain  case,  increase  the  penalty  prescribed  by  law  and  so 
subvert  the  legislative  will,  expressed  in  unmistakable  terms. 
To  adopt  such  a rule  is  to  concede  the  power  to  a grand  jury 
to  make  or  modify  the  law  in  its  most  important  and  vital  part. 


It  cannot  stand  on  principle,  for,  as  the  Supreme  Court  of 
Iowa  says,  in  the  case  of  State  v.  Egglesht,  (41  Iowa,  574  :) 

He  (the  defendant)  either  committed  one  crime  or  he  committed  four.  It 
is  not  competent  for  the  State  at  its  election,  by  the  form  of  its  indictment, 
to  give  to  defendant’s  act  the  quality  of  one  crime  or  of  four  at  pleasure. 
The  act  partakes  wholly  of  the  one  character  or  wholly  of  the  other. 

Now  I most  respectfully  submit  that  this  clear  enunciation 
of  a most  important  legal  principle  must  be  correct,  and  that 
the  question  involved  is  solely  a question  of  law  with  which 
the  grand  jury  can  have  nothing  whatever  to  do. 

When  we  come  to  consider  the  point  as  it  has  arisen  in 
these  cases,  we  see  at  once  how  utterly  preposterous  and 
unjust  the  theory  of  the  prosecution  is.  Here  the  defendant 
was  permitted,  without  an}’  interference  on  the  part  of  the 
Government,  to  keep  up  an  alleged  continuous  cohabitation 
for  nearly  three  years  ; and  then  he  was  indicted  and  con- 
victed for  three  offences  and  sentenced  to  18  months’  im- 
prisonment and  to  pay  a fine  of  $900,  when  the  law  under 
which  he  was  prosecuted  fixed  the  maximum  penalty  for 
such  an  offence  at  six  months’  imprisonment  and  $300  fine. 
As  I have  shown,  the  division  of  time  by  years  is  merely 
arbitrary,  and  if  the  grand  jury  could  legally  find  three  in- 
dictments they  could  just  as  well  have  found  thirty  or  300. 
The  adoption  of  this  theory  enables  the  prosecution  to  sit 
supinely  by  for  a period  of  three  years,  without  any  effort 
to  enforce  the  law,  and  then,  with  one  fell  swoop,  come  down 
upon  an  individual  with  prosecution  enough,  for  offences 
already  committed,  to  render  him  liable  to  imprisonment  for 
the  remainder  of  his  life,  and  to  absorb  in  fines  an  immense 
fortune  ; because  if  a man  can  be  indicted  for  each  year  he 
may  be  prosecuted  for  each  month,  or  each  week,  or  even 
for  each  day  in  the  three  years  of  limitation.  If  indicted 
for  each  month,  the  imprisonment  would  aggregate  18  years 
and  the  fines  would  amount  to  $10,800  ; while  an  indictment 
for  each  week  would  entail  an  imprisonment  of  78  years 
and  lines  amounting  to  $46,800.  When  the  calculation  is 
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extended  into  days  the  result  is  simply  appalling,  showing 
an  imprisonment  of  547  years  and  fines  amounting  to  $328,- 
500. 

And  this  is  by  no  means  an  idle  speculation  upon  this  point, 
for  the  very  judge  who  tried  these  cases  declared  that  there 
was  no  legal  principle  which  would  prevent  this  rule  from 
being  carried  to  the  full  extent  which  I have  suggested. 

Assistant  Attorney-General  Maury.  Do  the  records  disclose 
any  such  language  as  that  ? 

Mr.  Richards.  No,  sir,  not  in.  these  cases ; but  it  is  a 
public  historical  fact  to  which  I am  entitled  to  refer. 

I confidently  submit  that  it  is  utterly  impossible  that 
Congress  ever  intended  to  authorize,  or  permit,  the  perpe- 
tration of  such  an  inhuman  outrage  in  the  name  of  justice. 

In  the  second  and  third  cases  tried,  the  Court  charged  the 
jury  as  follows  : 

If  you  find  beyond  a reasonable  doubt  that  the  defendant  had,  during  the 
year  1884,  (in  one  case  1883,)  a legal  wife  living  in  Brigham  City,  Box  Elder 
county,  Utah  Territory,  from  whom  he  was  undivorced  ; that  he  recognized 
her  as  his  wife,  held  her  out  as  such,  and  contributed  to  her  support  as  such 
wife,  and  that  during  the  same  year  he  lived  in  the  same  house  with  the 
woman  Minnie,  recognizing  her  as  his  wife,  associated  with  her  as  such,  and 
supported  and  held  her  out  as  a wife,  then  the  offence  of  unlawful  cohabita- 
tion is  complete,  and  you  will  find  the  defendant  guilty.  The  legal  wife  ia 
this  case  is  the  woman  whom  the  defendant  first  married. 

In  tlie  case  first  tried,  it  appeared  in  evidence  that  Adeline 
and  Charlotte  (who  is  now  dead)  were  married  to  the  defend- 
ant at  the  same  time  and  that  they  were  his  first  wives,  and 
that  Sarah  was  next  married  to  him.  Upon  this  state  of  facts 
the  Supreme  Court  of  Utah,  in  its  opinion  delivered  by  Cliief- 
J ustice  Zane,  declared  that  Sarah  was  the  lawful  wife. 

In  the  second  and  third  cases  it  only  appeared  that  Adeline 
was  the  first  one  married,  and  she  was  treated  as  the  lawful  wife 
in  these  cases,  and  so  referred  to  in  the  foregoing  instruction. 
It  was  undisputed  that  the  defendant  lived  with  Minnie,  the 
last  one  married.  There  was  no  evidence  that  he  had  even 
seen  Adeline  in  1883  or  in  1884,  and  no  proof  was  offered  of 
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visits  or  any  kind  of  association  between  them,  and  the  in- 
struction required  nothing  of  the  kind. 

It  will  be  remembered  that  the  question  to  be  determined 

by  the  jury  was  not — as  might  be  inferred  from  the  argument 

of  opposing  counsel  “ Who  was  Mr.  Snow’s  legal  wife  ? ” but 

the  real  question  was,  “ Had  he  cohabited  with  more  than 

one  of  his  wives  ? ” The  Court  by  this  instruction  took  the 

question  entirely  from  the  jury  as  to  cohabitation  with  one  of 

the  women,  and  told  them,  as  a matter  of  law,  that  living  in 

the  same  city  with  a legal  wife  and  recognizing,  holding  out, 

and  supporting  her  as  such,  constituted  cohabitation,  without 

any  proof  that  the  accused  had  ever,  during  the  period 

charged,  seen  his  wife  or  been  in  her  presence  ; and  that,  too, 

in  the  face  of  the  wife’s  positive  statement  that  he  had  not  in 

\ 

any  way  lived  with  her  during  said  period. 

Mr.  Justice  Harlan  : He  admits  that  he  claimed  her  as  his 
wife  ? 

Mr.  Richards  : Yes,  sir. 

Mr.  Justice  Harlan  : And  supported  her  as  his  wife  ? 

Mr.  Richards  : Yes,  sir. 

Mr.  Justice  Harlan  : Now,  what  additional  fact  is  neces- 
sary to  constitute  cohabitation  ? 

Mr.  Richards  : The  fact  that  he  lived  with  her. 

Will  it  be  contended  that  if  Lorenzo  Snow  had  lived  in 
Brigham  City  during  these  three  years,  and  Adeline  Snow 
had  lived  in  Australia,  and  he  had  said  “ She  is  my  wife, 
and  I have  claimed  her  as  such  all  this  time,”  that  he  would 
be  guilty  of  cohabiting  with  her  ? If  there  is  any  difference 
in  principle  between  such  a case  and  that  of  my  client  I fail 
to  see  it. 

In  defining  cohabitation,  this  Court  has  adopted  the  second 
definition  of  Worcester  which  is,  in  substance,  the  living  to- 
gether of  a man  and  woman  as  husband  and  wife.  The  of- 
fence manifestly  consists  of  the  substantive  act  of  living 
together,  added  to  a status  or  relation  of  the  parties,  the  re- 
sult of  a former  act,  which,  in  the  case  of  Adeline,  occurred 
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over  forty  years  ago.  In  respect  to  this  status  no  new  act 
is  required.  It  may  be  maintained  passively  by  merely  not 
denying  the  marriage,  or  at  most  by  an  admission  that  the 
relation  continues.  Without  the  act  of  living  together  there 
is  nothing  to  meet  the  substantial  part  of  the  defined  of- 
fence. The  Court,  in  this  case,  defined  the  offence  to  be 
living  with  one  woman  as  a wife  and  having  a legal  wife 
living  who  was  admitted  to  be  a wife.  The  words  of  the  law, 
“ cohabits  with  more  than  one  woman,”  are  wholly  ignored. 
The  status  of  one,  and  the  living  with  the  other,  are  substi- 
tuted for  a living  with  both. 

The  act  of  Congress  provides  for  three  classes  of  cases. 
It  prescribes  punishment  for  contracting  the  polygamous  re- 
lation ; it  punishes  a maintenance  of  polygamous  cohabita- 
tion where  the  relation  has  previously  been  contracted,  and 
section  8 imposes  disabilities  for  the  maintenance  of  the  re- 
lation or  status.  These  three  things  are  distinct.  The  in- 
struction unites  sections  3 and  8 to  make  an  offence  under 
section  3.  It  does  not  cover  cohabitation  with  more  than 
one  woman,  but  cohabitation  with  one,  and  the  existence  of 
the  status  defined  in  section  8 with  another ; while  section  3 
requires  not  only  the  status,  lmt  the  substantive  act  of  .co- 
habitation in  that  relation,  “ with  more  than  one  woman.” 
The  charge  of  the  judge  defines  adultery  or  a living  in  adul- 
tery, while  this  Court  has  said  that  illicit  sexual  relations  are 
not  what  is  punishable  under  section  3,  but  that  this  section 
punishes  the  maintenance  of  two  households  or  homes,  and 
implies  such  an  association  as  will  constitute  cohabitation. 
The  words,  “ as  wives,”  or  “ under  claim  of  a marriage  rela- 
tion,” are  held  to  be  implied  in  section  3 in  furtherance  of 
the  general  purposes  of  the  whole  act.  The  instruction 
makes  these  implied  words  the  substantive  definition  of  the 
offence,  and  omits  the  word  “ cohabit  ” as  part  of  the  defini- 
tion. The  living  with  one,  and  being  in  a status  defined  by 
section  8 with  the  other,  is  thus  by  the  charge  made  criminal 
under  section  3. 
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This  changes  entirely  the  scope  and  effect  of  the  law  and 
makes  it  operate  as  if  it  read:  “Any  male  person  who  co- 
habits with  any  other  woman  than  his  legal  wife,”  whereas 
the  statute  now  reads  : “ Any  male  person  * * who  co- 

habits with  more  than  one  woman.”  Under  the  plain  letter 
of  the  law,  no  unlawful  cohabitation  can  exist  with  one 
woman  only.  There  must  be  an  actual  cohabitation  “with 
more  than  one  woman  ” to  constitute  the  offence. 

There  is  a further  objection  to  the  instruction.  It  makes 
the  presumption  of  cohabitation  with  the  lawful  wife  indis- 
putable as  a matter  of  law7,  and  does  not  permit  the  jury 
f°  determine  the  facts  or  permit  the  presumption  to 
be  rebutted  by  evidence.  In  these  cases  the  wdiole  evi- 

« j 

deuce  shows  that  the  defendant  had  lived  exclusively  wdtli 
his  wife  Minnie,  and  the  repute  shown  was  to  the  same  ef- 
fect. Under  this  statute  it  being  incumbent  on  the  prosecu- 
tion to  show  a cohabitation  with  more  than  one  woman,  as  a 
matter  of  fact,  and  the  presumption  of  innocence  being  one 
directly  in  the  issue,  it  must  prevail  over  other  and  more  re- 
mote presumptions.  In  a certain  class  of  cases  there  may 
be  a presumption  of  cohabitation  with  the  lawful  wife,  as,  for 
example,  where  the  paternity  of  a child  is  in  question  and  the 
circumstances  are  such  as  to  admit  of  the  husband’s  having 

o 

had  sexual  intercourse  with  the  wife,  but  even  in  those  cases 
the  presumption  may  be  rebutted  by  showing  that  the  hus- 
band did  not  have  access  to  the  wife.  But  in  a criminal  case 
like  this  there  is  no  such  presumption,  and  if  there  w7ere  it 
would  be  met  and  rebutted,  in  the  absence  of  proof,  by  the 
presumption  of  innocence  in  the  issue  on  the  particular  charge, 
and  this  presumption  of  law  is  stronger  than  more  remote 
presumptions  of  fact. 

The  persistent  ignoring,  by  the  lower  courts,  of  the  de- 
fendant’s sacred  right  to  the  presumption  of  innocence,  was  * 
one  of  the  most  glaring  wrongs  inflicted  upon  my  client  in 
the  whole  course  of  these  extraordinary  trials,  so  fruitful  of 
judicial  error.  It  was  unprecedented  that  the  court  should 
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wrest  from  the  assailed  man  the  shield  created  for  him  and 
given  to  him  by  the  law. 

Rufus  Choate,  in  speaking  of  the  presumption  of  innocence, 
said : 

It  is  in  the  nature  of  evidence  for  the  defendant.  It  is  as  irresistible  as 
the  heavens,  till  overcome  : it  hovers  over  the  prisoner  as  a guardian  angel 
throughout  the  trial  and  it  goes  with  every  part  and  parcel  of  the  evidence. 
It  is  eqhai  to  one  witness. 

I insist  that  there  was  no  presumption  of  cohabitation  in 
these  cases,  but  if  there  was  it  could  only  be  a presump- 
tion of  fact,  the  weight  of  which  was  for  the  jury ; and 
they  should  not  have  been  told  to  convict  as  a matter  of 
law,  but  instructed  that  they  might  draw  the  conclusion  of 
fact  if  there  was  any  evidence  tending  to  show  it.  The  con- 
viction of  Mr.  Snow  in  the  two  last  cases  is  wholly  due  to 
this  instruction,  for  without  it  the  jury  never  could  have 
found  him  guilty  under  the  evidence.  It  is  impossible  that 
any  twelve  sane  men  could  be  found  in  this  broad  land  who 
would  say  that  a man  was  guilty  of  criminal  cohabitation  with 
a woman  whom  he  had  never  seen  during  the  time  charged. 
Such  a monstrous  absurdity  could  never  emanate  from  the 
jury  box.  It  belongs  to  that  strange  judicial  creation  known 
as  “ constructive  cohabitation,”  and  was  even  repudiated  by 
Chief- Justice  Zane  in  his  dissenting  opinions  in  these  cases. 
But  the  proposition,  whatever  its  origin,  is  too  preposterous 
to  admit  of  serious  argument. 

A great  deal  has  been  said  during  this  discussion  about 
putting  an  end  to  the  relationship  existing  between  these 
parties,  and  opposing  counsel  has  intimated  that  there  are 
many  ways  in  which  this  may  be  done ; but  as  yet  he  has 
failed  to  point  out  any  one  of  these  ways,  although  pressed 
by  the  court  upon  this  very  point.  Why  was  it  that  he  re- 
frained from  telling,  in  clear  unmistakable  terms,  how  this 
relationship  could  be  dissolved  ? Is  it  possible  that  he  could 
not  do  so  ? Let  us  see.  There  is  existing  between  Mr.  Snow 
and  his  wives  a marital  relationship  which  they  believe  to  be 
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eternal  and  indissoluble  in  its  character.  Except  as  to  the 
first  or  legal  wife  this  relationship  is  not  recognized  by  the 
law  as  being  valid,  but  on  the  contrary  all  the  subsequent 
marriages  are  legally  void,  hence  there  can  be  no  divorce. 
Considered  from  a legal  standpoint,  these  marriages  never 
existed  and  therefore  cannot  be  dissolved.  No  lawyer  will 
dispute  this  proposition,  and,  when  it  is  conceded,  we  per- 
ceive at  once  the  utter  impossibility  of  legally  terminating 
a relationship  which  never  had  a legal  existence.  I suppose 
it  was  for  the  purpose  of  avoiding  this  dilemma  that  counsel 
asserted  here  that  the  women  named  in  these  indictments 
made  the  pretence  of  being  lawful  wives.  Doubtless  he  be- 
lieved what  he  said  to  be  true,  but  it  is  not.  Such  a claim 
is  not  made  by  any  plural  wife.  Their  claim  of  marriage  is 
based  entirely  upon  their  religious  belief,  and  not  upon  any 
recognition  of  the  law,  for  they  realize  that  they  have  no 
legal  status  as  wives. 

The  Chief- Justice.  Now  this  is  a point  that  is  new  to  me. 
I never  heard  of  that  before,  and  it  seems  strange  that  it  did 
not  come  up  here  before. 

Mr.  Richards.  It  has  always  been  so.  They  never  have 
claimed  the  legal  status  of  wives.  Their  religious  belief  in 
the  divinity  of  the  revelation  on  celestial  marriage  teaches 
them  that  their  marriages  are  sacred  in  the  sight  of  God  and 
extend  through  time  and  eternity,  although  not  recognized 
by  the  law  of  the  land.  That  is  their  position  now  on  this 
point  and  it  always  has  been  their  view  of  the  subject;  but 
of  course  there  is  a marked  difference  in  many  instances  be- 
tween their  manner  of  living  now  and  before  the  passage  of 
this  law. 

Mr.  Justice  Bradley.  Do  you  mean  since  the  passage  of 
the  act  of  1862  ? 

Mr.  Richards.  I mean  there  has  been  a change  in  the 
manner  of  living  since  the  passage  of  the  “ Edmunds  law,” 
but  the  status  of  the  wives  has  always  been  as  I have  stated, 
both  before  and  since  1862. 
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The  Chief- Justice.  How  are  her  children  looked  upon  ? 

Mr.  Richards.  They  are  acknowledged  and  provided  for. 

The  Chief- Justice.  Are  they  his  heirs  ? 

Mr.  Richards.  Yes,  sir.  Under  our  statute  illegitimate  as 
well  as  legitimate  children  inherit  when  recognized  and  ac- 
knowledged by  the  father. 

The  Chief- Justice.  Are  those  illegitimate  children  recog- 
nized by  the  laws  of  Utah  ? 

Mr.  Richards.  Only  so  far  as  to  secure  an  inheritance  in 
their  father’s  estate. 

Mr.  Justice  Miller.  I never  heard  of  that  before. 

Mr.  Richards.  The  cprestion  was  never  raised  before,  and 
the  legal  aspect  of  it  was  sq,  clear  that  I presumed  it  was  well 
understood  by  everybody,  and  so  never  had  occasion  to  men- 
tion it.  You  will  remember  that  section  7 of  the  “ Edmunds 
law  ” legitimates  all  the  children  of  plural  wives  born  prior 
to  January  1,  1883.  Those  born  thereafter  will  inherit  under 
our  statute  equally  with  legitimate  children,  but  plural  wives 
do  not  inherit. 

The  Chief- Justice.  They  have  no  rights  under  the  law 
have  they  ? 

Mr.  Richards.  They  can  receive  by  will,  and  can  acquire 
and  hold  all  kinds  of  property  in  their  own  right. 

Mr.  Justice  Bradley.  In  1850  the  Territory  was  consti- 
tuted by  Congress,  and  the  Legislature  was  given  full  power 
to  enact  all  laws  that  they  could  rightfully  enact.  Was  any 
legislation  as  early  as  that  made  in  regard  to  the  status  of 
these  wives  and  children  ? 

Mr.  R ichards.  I think  the  first  territorial  law  on  inheri- 
tance and  the  estates  of  deceased  persons  was  passed  in 
1852,  providing  that  illegitimate  as  well  as  legitimate  chil- 
dren should  inherit. 

Mr.  Justice  Bradley.  There  had  been  a code  of  laws  some- 
time before  that,  I suppose  ? 

Mr.  Richards.  YYs,  sir  ; the  provisional  government  of  the 
State  of  Deseret  had  enacted  a code  of  laws  which  were  re- 
enacted on  the  organization  of  the  Territory. 
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Mr.  Justice  Bradley.  The  common  law  was  not  adopted  in 
terms,  was  it  ? 

Mr.  Richards.  No,  sir  ; and  in  none  of  these  acts  did  the 
Legislature  ever  attempt  to  give  the  plural  wife  a legal  status. 
It  was,  and  is,  altogether  a matter  of  religion  with  them. 

The  Chief- Justice.  Do  I understand  you  to  say  that  where 
there  are  plural  wives  there  is  no  legal  wife  recognized  by  the 
laws  of  Utah  ? 

Mr.  Richards.  No,  sir ; I do  not  say  that. 

The  Chief- Justice.  There  is  one  legal  wife,  is  there  ? 

Mr.  Richards.  Yes,  sir  ; there  is  no  marriage  lawT  in  the 
Territory,  and  the  first  wife  is  regarded  as  the  legal  wife. 

The  Chief- Justice.  Suppose  there  are  two  married  at  the 
same  time  ? 

Mr.  Richards.  That  is  a question  that  has  never  been 
raised  or  decided  by  any  of  the  courts  until  it  came  up  in 

these  cases. 

The  Chief- Justice.  Is  there  any  difference  in  the  marriage 
ceremonies  ? 

Mr.  Richards.  None,  whatever  ; and  I may  add  that  all 
the  marriages  are  regarded  by  the  Mormons  as  being  equally 
sacred,  and  the  first  wife  recognizes  all  the  other  women  to  be 
wives. 

When  your  honors  commenced  to  interrogate  me  upon 
this  point,  I was  endeavoring  to  show  some  of  the  difficul- 
ties in  the  way  of  changing  the  relationship  of  these  parties, 
and  had  succeeded,  I think,  in  demonstrating  the  impos- 
sibility of  legally  terminating  an  eternal  marriage  relation, 
which  is  not  recognized  as  having  any  legal  existence.  I 
cannot  but  presume  that  it  was  the  realization  of  this  fact 
which  induced  silence  on  the  part  of  opposing  counsel  as 
to  how  it  should  lie  done,  and  impelled  him  as  a last  resort 
to  declare  that  a man  might  escape  from  the  dilemma  by 
saying  of  his  plural  wives : “ I do  not  acknowledge  these 
women  to  be  my  wives.”  But  this  does  not  help  the  matter 
any.  When  the  man  and  his  wives  all  believe  the  relation 
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existing  between  them  to  be  an  eternal  one,  how  can  he  say 
the  women  are  no  longer  his  wives  ? He  certainly  cannot 
conscientiously  and  truthfully  say  it,  for  he  does  not  believe 
it,  and  to  require  such  a declaration  from  him,  would  not 
only  be  in  direct  violation  of  his  conscience,  but  it  would  be 
a palpable  infringement  upon  his  constitutional  right  to 
believe  as  he  pleases  and  to  give  free  expression  to  that 
belief.  And  yet  that  is  the  only  possible  means  by  which 
Mr.  Snow  could  have  secured  immunity  from  the  penalty  of 
this  law.  He  had  conformed  his  conduct  to  its  requirements, 
and  the  renunciation  of  his  wives  was  all  that  Vas  lacking 
to  satisfy  his  most  exacting  accusers.  To  seriously  argue 
the  question  of  his  obligation  to  do  this  would  be  to  insult 
the  intelligence  of  this  honorable  court,  and  I forbear. 

But  counsel  for  the  Government,  while  failing  to  offer  a 
feasible  method  of  settling  this  question,  takes  occasion  to 
speak  lightly  of  the  devotion  and  sacred  affection  which  con- 
tinue to  exist  between  the  husband  and  wives,  after  he  has 
separated  himself  from  their  beds  and  passed  from  under  the 
roofs  which  shelter  them.  Counsel  questions  the  existence 
of  a platonic  love  which  could  abide  in  perfect  trust  and 
satisfaction,  fed  only  by  the  hope  of  eternal  union  beyond 
the  grave.  Though  such  an  affection  be  too  occult  for  the 
learned  gentleman,  still  there  may  be  men  and  women  to 
whose  exalted  minds  and  pure  hearts  it  would  be  no  mystery. 
And  if  people  do  live  upon  this  earth  who  are  capable  of  giving 
loyal  homage  to  this  love,  which  looks  trustingly  to  the  future 
for  its  only  recompense,  those  people  are  the  practicers  of 
plural  marriage  among  the  Latter-day  Saints — men  strong  of 
intellect  and  frame,  who  have  been  schooled  to  perform  their 
duty  at  any  cost ; and  women,  pure  of  heart  and  chaste  of 
body,  whose  earthly  love  is  but  a part  of  their  eternal  religion. 

Such  a people,  I believe,  could  maintain  purely  and  justly, 
the  passive,  waiting  relation  held  by  my  client  with  his  wives. 
But  it  is  in  part  against  such  a quiescent  status,  with  its  at- 
tendant platonism,  that  government  counsel  asks  for  drastic 
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measures.  This  is  not  an  unfamiliar  sound.  No  matter  what 
inhumanity  is  sought  to  be  executed  against  the  people  of 
Utah,  no  matter  what  solemn  protest  is  offered,  the  cry  is 
always  the  same  : “ Heed  no  remonstrance,  for  drastic  meas- 
ures must  be  used.”  Hare  “ drastic  measures  ” no  boundary 
line — no  limit  beyond  which  they  may  not  go  ? Is  our  boast 
that  the  Constitution  forbids  oppression  and  affords  ample 
protection  to  the  citizen,  an  idle  one  ? Is  there  no  point 
where  cruelty  and  unconstitutionally  begin  ? If  not,  then 
why  refrain  from  relieving  counsel  of  his  humane  regret  that 
my  people  had  not  long  since  been  put  to  the  sword  ? If  it 
would  be  better  to  have  slaughtered  them  without  remorse 
half  a century  since,  might  it  not  still  be  better  to  exterminate 
us  now — men,  women,  and  babes  alike  ? This  latter  plan 
would  exactly  suit  the  idea  which  some  insatiable  people  en- 
tertain of  a “ drastic  measure.” 

I thank  your  honors  for  the  patience  with  which  you  have 
listened,  and  the  kindness  with  which  you  have  assisted  mej 
by  your  questions,  to  make  plain  the  points  of  this  mighty 
issue,  some  of  which  you  have  been  pleased  to  say  were  even 
new  to  you.  And  it  may  be  that  the  subject  is  not  yet  ex- 
hausted. 

But,  your  honors,  I cannot  leave  these  cases  without  briefly 
alluding  to  a most  unjust  and  cruel  aspersion  which  has,  dur- 
ing this  discussion,  been  cast  upon  my  client  and  upon  the 
Mormon  people — that  their  religion  was  being  used  as  a cloak 
for  lust.  I would  gladly  pass  it  by  in  silence,  because  I can 
imagine  from  ni}r  own  reluctance  to  speak,  how  unpleasant  it 
must  be  for  you  to  listen ; but  my  duty  demands  that  I should 
state  the  facts  in  regard  to  this  matter,  even  at  the  risk  of  ex- 
hausting your  patience  and  possibly  provoking  criticism. 
Duty  to  myself,  duty  to  this  honorable  Court,  duty  to  my 
client,  and  duty  to  an  honest,  Godfearing  and  virtuous  peo- 
ple, all  require  that  I should  stamp  upon  this  merciless  charge 
the  brand  of  falsehood.  I say  it  is  not  true.  Those  Mor- 
mons who  have  taken  a plurality  of  wives  have  entered  into 
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and  from  the  strongest  possible  sense  of  religious  duty.  I 
challenge  contradiction  of  this  statement  from  any  honest 
person  who  has  observed  and  studied  the  lives  of  these 
people,  with  a view  to  ascertaining  their  real  status  and 
motives. 

You  have  before  you  in  these  very  cases  one  of  the 
strongest  possible  evidences  that  the  charge  to  which  I have 
referred  is  nothing  but  a popular  fallacy.  Let  us  look  for  a 
moment  at  the  history  of  the  “ Edmunds  law,”  with  its 
judicial  constructions,  and  see  if  I am  not  warranted  in  mak- 
ing this  assertion.  The  act  itself  declares  that  “ any  male 
person  who  cohabits  with  more  than  one  woman  ” shall  be 
punished  ; and  at  the  time  of  its  enactment,  the  promoters  of 
the  measure  urged  its  passage  in  the  interests  of  morality  and 
social  purity ; but  when  it  came  to  be  construed  it  was  de- 
clared to  apply. only  to  cohabitation  in  the  marriage  relation, 
and  not  to  “ meretricious  unmarital  intercourse.”  It  is  a 
well  known  fact  which  cannot  be  disputed  that  a man  may, 
under  these  constructions  of  the  laAv,  cohabit  with  two  or  ten 
women  ; and,  although  lie  flaunt  the  evil  example  of  a lasciv- 
ious cohabitation,  in  its  fullest  sense,  in  the  very  face  of  the 
public,  he  will  not  offend  against  the  law  and  can  not  be  pun- 
ished under  it  so  long  as  he  does  not  acknowledge  the  women 
as  wives,  and  tliev  do  not  recognize  him  as  their  husband. 

Xo  man  knows  this  fact  better  than  my  client,  Lorenzo 
Snow ; and  yet,  though  he  has  outlived  his  three  score  years 
and  ten,  he  is  to-day  wasting  his  brief  remaining  lease  of  life 
in  a loathsome  prison,  the  companion  of  felons  and  mur- 
derers— not  because  he  has  lived  with  two  women  in  the 
intimacy  of  husband  and  wives,  nor  because  he  has  even 
dwelt  with  more  than  one  of  them,  but,  forsooth,  because 
he  has  acknowledged  the  existence  of  a relationship  be- 
tween him  and  them  which  was  created  more  than  a gener- 
ation since,  and  which  he  and  they  believe  to  be  eternal  in 
duration  and  incapable  of  being  dissolved  by  any  human 
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power.  How  do  tliese  facts  sustain  tlie  charge  of  licen- 
tiousness ? 

Your  honors  have  been  told  that  the  enlightened  civiliza- 
tion of  this  great  nation  is  imperilled  by  this  “monstrous 
evil.”  Without  comment  upon  the  absurdity  of  the  idea  of 
a cherished  institution  of  sixty  millions  of  people  being 
imperilled  by  the  practices  of  two  thousand  men  in  an  isolated 
territory  of  this  great  Republic,  I pass  on  with  my  argument. 

One  would  almost  think,  in  listening  to  the  moral  eloquence 
of  Government  counsel,  that  the  Mormons  must  be  utterly 
ignorant  of  the  facilities  afforded  for  the  gratification  of  men’s 
passions  by  the  civilization  of  the  age.  But  such  is  not  the 
case.  Mr.  Snow  and  his  compeers  have  been  reminded  of 
these  things  too  often,  by  the  suggestions  and  examples  of 
their  would-be  reformers,  to  be  ignorant  of  the  true  state  of 
affairs.  They  are  asked  to  renounce  a so-called  barbarism, 
which  teaches  men  to  assume  the  full  responsibility  of  all 
their  acts,  making  wives  of  the  women  with  whom  they  as- 
sociate, and  acknowledging  the  paternity  of  their  children — 
and  to  accept  a higher  civilization  which  provides  wives  (in 
every  sense,  but  not  in  name,)  for  the  commercial  travellers,  of 
whom  counsel  has  been  speaking,  in  every  town  they  visit  ; 
which  denies  to  women  the  privilege  of  becoming  honored 
wives  and  mothers  and  consigns  thousands  of  them  to  lives  of 
degradation,  infamy,  and  shame;  which  tolerates  a social  evil 
that  flourishes  throughout  Christendom  and  thrusts  itself  into 
the  very  capital  of  the  nation.  If  my  client  were  the  selfish 
and  sinful  man  that  has  been  depicted  here,  how  quickly  he 
would  have  renounced  his  moral  and  religious  obligations 
and,  with  popular  approbation,  have  availed  himself  of  these 
superior  facilities  and  tempting  allurements.  But  no,  there 
is  in  him  a religious  conviction  that  is  stronger  than  life  itself, 
and  which  enables  him  to.  patiently  endure,  not  only  the  con- 
tumely of  the  world,  but  even  imprisonment,  and  if  need  be, 
death. 

AYe  have  witnessed  to-day  a most  startling  illustration  of 
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the  power  of  popular  clamor.  Does  any  one  believe  that 
the  learned  counsel  for  the  Government  could,  in  the  discus- 
sion of  any  other  subject,  so  far  forget  the  dignity  due  this 
honorable  presence  as  to  suggest  that  “ it  would  have  been 
better  had  these  people  been  put  to  the  sword  in  the  first 
instance  ? ” What  an  expression  to  fall  from  the  lips  of  the 
legal  representative  of  the  greatest  Government  on  earth, 
with  reference  to  some  of  its  most  loyal  citizens — and 
uttered  too,  in  this  temple  of  justice,  where  reason  reigns, 
and  where  the  clamor  of  the  multitude  must  not  enter.  Such 
things  have  been  spoken  before,  in  the  dark  ages  that  are 
past  and  gone  forever,  but  never  in  this  nineteenth  century 
has  a more  cruel  and  inhuman  thing  than  this  been  said.  I 
need  not  answer  it,  because  your  honors  will  not 'consider  it. 
This  nation  needs  no  more  chapters  written  in  blood  and 
tears. 

It  has  often  been  written  that  constitutional  limitations 
and  safeguards  are  instituted  for  the  protection  of  the  weak 
and  to  restrain  the  oppressive  power  of  the  strong.  Majori- 
ties can  always  take  care  of  themselves  ; it  is  only  the  min- 
ority that  needs  the  protecting  shield  of  the  Constitution. 
And  when  that  minority  is  unpopular,  and  its  numbers 
are  few,  there  is  then  the  greater  moral  obligation 
upon  the  Government  and  its  representatives  to  see  that 
their  rights  are  not  trampled  upon  nor  their  liberties 
abridged.  We  are  here  to-day  asking  the  most  exalted  tri- 
bunal on  earth  to  protect  the  liberty  and  preserve  the  con- 
stitutional rights  of  an  American  citizen  ; we  ask  that  princi- 
ples of  law  and  rules  of  evidence,  which  are  as  old  and  as 
well  established  as  our  jurisprudence  itself,  be  applied  to 
these  cases  as  you  would  apply  them  to  any  other  case.  This 
is  all  we  ask  and  it  is  wliat  we  most  confidently  expect  at 
your  hands.  This  nation  cannot  afford  to  disregard  the  rights 
of  the  citizen,  even  though  he  be  a Mormon,  and  history  has 
demonstrated  the  fact  that  every  departure  from  the  funda- 
mental law  is  at  the  peril  of  the  Government  itself  ; for  when 
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once  a constitutional  barrier  is  broken  down,  no  one  can 
tell  when  the  breach  will  be  repaired,  nor  what  devasta- 
tion and  sorrow  may  follow. 

When  counsel  tells  us  that  “ this  thing  must  be  stamped 
out,”  what  does  he  mean  ? Certainly  not  polygamy,  for 
there  is  no  such  charge  in  these  cases.  Nor  can  he 
mean  living  in  the  practice  of  polygamy,  for  the  records  in 
these  cases  show  conclusively  that  there  was  no  actual  co- 
habitation with  more  than  one  woman.  There  remains,  then, 
simply  the  religious  belief  of  Mr.  Snow  and  his  wives  that 
their  marriage  relations  are  eternal,  and  it  must  be  that  belief 
which  is  to  be  stamped  out.  Can  it  be  possible  that  the  les- 
sons which  history  teaches  upon  this  subject  have  been  lost 
to  us  ? Who  ever  heard  of  a man’s  convictions  being  legis- 
lated away,  or  his  belief  removed  by  persecution  and  oppres- 
sion ? The  legislative  power  may  control  men’s  actions,  but 
it  cannot  interfere  with  their  belief,  nor  with  the  expression 
of  that  belief ; and  yet  we  all  know  that  if  Mr.  Snow  had 
denied  the  relationship  existing  between  himself  and  his 
wives,  if  he  had  renounced  them  as  wives , these  prosecu- 
tions would  never  have  been  commenced. 

In  conclusion  I can  but  ask  your  honors  for  a reversal  of 
the  judgments  in.  these  cases,  and  for  a just  and  humane  con- 
struction of  this  statute  in  its  application  to  them,  that  the 
people  who  are  affected  by  the  law  may  know  its  require- 
ments and  be  able  to  avoid  its  penalities.  The  liberties  of 
many  people  are  involved,  and  with  some  even  life  itself  is  in 
the  balance.  Point  out  the  line  of  conduct  they  must  pursue, 
but  place  the  seal  of  your  condemnation  upon  all  attempts 
to  wrest  from  them  a religious  belief  which  can  never  be  sur- 
rendered while  life  and  being  last.  I now  submit  the  cases  in 
the  fervent  hope  that  you  will  fully  and  mercifully  answer 
the  question,  which  has  been  so  frequently  propounded  by 
the  Court  during  this  discussion,  “ What  must  these  people 
do  ? ” To  that  question  the  counsel  for  the  Government  has 
given  the  Court  no  intelligible  answer. 


